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February 11, 2021 
        

 
To: House Committee on Water, Chair Ken Helms, Vice-Chair Mark Owens, Vice-Chair Jeff 
Reardon, and Members of the Committee 
 
 Re: Testimony for February 11, 2021 Public Hearing on HB 2244 (2021) 
                     
   
Dear Chair Ken Helms, Vice-Chair Mark Owens, Vice-Chair Jeff Reardon, and Members of the 
Committee: 
 

I am Dominic Carollo, an attorney based in Roseburg, and I am providing this written 
testimony on behalf of Water for Life, Inc., as its counsel.  Water for Life opposes HB 2244 
because it would substantially infringe on the due process rights of water right holders subject to 
certain regulatory orders of the Oregon Water Resources Department (“OWRD”) and would do 
so in a manner that arbitrarily targets the Klamath Basin and, on top of that, provide arbitrary and 
preferential treatment to instream water rights over all other types of water rights recognized by 
Oregon water law. 
 
I.  Introduction 

The intent of HB 2244 is to modify the procedural right to the stay of enforcement of 
final orders of the Water Resource Commission or Water Resource Department (collectively, 
“OWRD”), pursuant to ORS 536.075(5), when the order becomes the subject of a petition for 
judicial review in Circuit Court, or an appeal in the Oregon Court of Appeals.  Eliminating this 
procedural safeguard would, in many contexts, violate the due process rights of water right 
holders and could result in the State’s unlawful taking of private property rights.  In addition, the 
purported need for HB 2244—that the stay provision is being abused by junior water right 
holders—is simply not true.  In reality, the vast majority of lawsuits filed against OWRD under 
ORS 537.075(5) have been settled on terms favorable to the petitioners who filed the lawsuits or 
OWRD has lost the lawsuits outright.  In particular, many of the lawsuits have to do with 
groundwater regulation and OWRD’s regulatory approach has now been decisively struck down 
in court.  In response to ten of the lawsuits challenging groundwater regulation in 2018, OWRD 
settled those cases and voluntarily agreed to pay the petitioners’ attorney fees.  OWRD then 
adopted new regulations, targeting six wells but, in 2020, OWRD lost a subsequent lawsuit in 
which Marion County Circuit Court Judge Claudia Burton ruled that those rules were illegally 
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adopted and, consequently, the agency illegally regulated the plaintiffs’ well in violation of their 
due process rights.   

 In short, eliminating the automatic stay provision in ORS 536.075(5) is neither lawful nor 
necessary.  The system is working appropriately and as intended by the Legislature when it 
enacted the automatic stay provision in 1985. 

II. Background 
 
A. ORS 536.075 

In 1985, the Legislature made a deliberate choice to prescribe special requirements and 
procedures for judicial review of all OWRD final orders, which vary significantly from the 
default provisions of the Oregon Administrative Procedures Act (“APA”) (applicable here, ORS 
183.482 and ORS 183.484).  This is particularly significant with respect to the stay provision of 
ORS 536.075(5).  Because an “order in other than contested case” is, by definition, issued 
without any prior due process, the stay provision in ORS 536.075(5) ensures that when such 
final orders are subject to judicial review, they will not be enforced until after the petitioner is 
afforded due process in circuit court, unless the agency makes the requisite finding of 
“substantial public harm.”   In this sense, regulating property rights through an order in other 
than contested case implicates delicate due process issues.  Put simply, this is a unique situation 
that calls for a unique legal process; and that is exactly what the Legislature wisely gave 
Oregonians in 1985 in ORS 536.075, which was developed with the input from the likes of 
former Oregon Supreme Justice “Mick” Gillette.  See attached minutes from 1985 hearing. 

Under ORS 183.484, there are a number of grounds upon which a final order in other 
than contested case can be unlawful, including: (1) when and “agency has erroneously 
interpreted a provision of law[;]” (2) when an agency acts “outside the range of [its] 
discretion[;]” (3) when the agency’s order is “inconsistent with an agency rule, an officially 
stated agency position, or a prior agency practice, if the inconsistency is not explained by the 
agency[;]” or (4) when the agency’s order is not based on substantial evidence.  ORS 183.484(5).  
For OWRD final orders in other than contested case, the person subject to the order has no 
opportunity to challenge the order on any of those grounds before OWRD makes a final decision 
and the order is enforced, often depriving the person the use of their water rights.  The orders are, 
effectively, ex parte orders that are the product of virtually no due process.  The stay provision in 
ORS 536.075(5) ensures that, when a person invokes their right to due process by filing a 
petition for judicial review, the property right deprivation is suspended until due process can be 
provided by an Oregon circuit court.   

/ / / 

B. The Oregon APA and Due Process 
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The due process clause of the Fourteenth Amendment to the United States Constitution 
provides: “nor shall any State deprive any person of life, liberty, or property, without due process 
of law.”  In evaluating due process claims, “[t]he first issue is whether the state has deprived a 
person of a liberty or property interest within the meaning of the Due Process Clause. If it has, 
the second is what process is due.” Stogsdill v. Board, of Parole, 342 Or. 332, 336 (2007), citing 
Wilkinson v. Austin, 545 U.S. 209, 224 (2005).  When a government actor deprives a person use 
of their water rights without due process—even for just a one-year period—it can be subject to 
liability for a “taking” without just compensation in violation of the Fifth Amendment of the 
United States Constitution.  See Klamath Irrigation v. United States, 129 Fed. Cl. 722, 730 
(2016) (citations omitted). 

The Oregon APA takes due process requirements into account in defining the 
circumstances in which a contested case is required (vs. when one is not required).  See ORS 
183.310(2)(a) (defining “contested case”).  One of the leading Oregon cases on determining 
when the due process clause requires a contested case under ORS 183.310(2)(a)(A) is Corey v. 
Dep't of Land Conservation & Dev., 210 Or. App. 542, on reconsideration, 212 Or. App. 536 
(2007) (“Corey v. DLCD”).  In that case, the question was this: “Does anything in the United 
States Constitution require DLCD to provide a Measure 37 claimant with notice and a hearing 
before DLCD decides not to waive certain land use regulations for the benefit of the claimant?”  
Id. at 546.  The Court of Appeals decided that the petitioners had a “protected property interest” 
in the waivers and were, therefore, entitled to a contested case hearing.  In short, under Corey, 
when deprivation of a “protected property interest” is at stake, a state agency must provide due 
process prior to depriving the person of the property interest.  Notably, Justice Gillette also 
discussed the due process requirements encapsulated in the APA when he testified on the current 
statute in 1985. 

Oregon law is clear that “[t]he right to the use of water constitutes a vested property 
interest which cannot be divested without due process of law.” Skinner v. Jordan Valley Irr. 
Dist., 137 Or. 480, 491, opinion modified on other grounds on denial of reh'g, 137 Or. 480 
(1931) (citations omitted). Accordingly, OWRD cannot deprive a water right holder the use of 
their water right without providing, at a minimum, and opportunity for due process of law.  The 
stay provision in ORS 536.075 preserves the opportunity for due process for water rights holders 
subject to regulation orders.  It is clear this was a delicate and decisive choice the Legislature 
made in 1985. 

C. OWRD’s Use of Orders in Other Than Contested Case. 

OWRD’s practice is to issue final orders in other than contested case when it regulates 
water use among water right holders during an irrigation season.  OWRD will issue a final order 
directing junior water rights holders to cease water use in order to fulfill senior water right 
holders.  OWRD will normally do so, as a matter of course, without giving affected water right 
holders any opportunity to contest the factual findings and legal conclusions of the agency prior 
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to the order going into effect.  Many of these orders are issued based on a straightforward 
application of the prior appropriation doctrine and are not controversial—no lawsuits are ever 
filed.   

However, in some cases, OWRD is making regulation decisions based not merely on the 
basis of seniority and the prior appropriation doctrine but, rather, based on controversial 
scientific determinations, poorly-investigated facts and inconsistent application of statutes and 
rules.  As discussed, in the groundwater context, across the state OWRD has recently tried to rely 
on hydraulic modeling to regulate groundwater users in favor of surface water users; these orders 
are issued without giving irrigators any kind of due process to challenge the scientific 
methodologies or providing opportunities to have neutral third-party decision-makers make 
findings of fact about groundwater-surface water connection and interference.  In the absence of 
a stay in the effect of such orders, recipients of unlawful orders will have suffered an erroneous 
deprivation of their vested property rights without due process.  ORS 536.075(5) represents the 
Legislature’s wise solution for ensuring that water right holders subject to a final order in other 
than contested case are accorded due process—before any deprivation of their protected property 
rights—when such orders are the subject of a petition for judicial review. 

D. Recent Petitions for Judicial Review Filed Against OWRD. 

 Contrary to certain parties’ representations, the vast majority of petitions for judicial 
review filed against OWRD have been meritorious and resolved favorably to the petitioners.  
Below are examples: 

• 2016/2017 – TPC, LLC v. OWRD, Marion County Circuit Court, Nos. 16CV27427 and 
17CV22113 – the “Hyde Case”.   

o OWRD shut off irrigators’ (the Hyde’s) water in violation of a contract signed by 
the agency and the Klamath Tribes. Plaintiffs won a judgment requiring OWRD 
to honor the contract.  The judge separately awarded attorney fees and costs to 
plaintiffs because OWRD took frivolous positions in the case.  The decision was 
recently reversed by the Oregon Court of Appeals on subject matter jurisdiction 
grounds but is subject to a pending petition for reconsideration. 

o Even if the reversal on subject matter jurisdiction stands, the dispute between the 
Hydes and the Klamath Tribes will remain an active dispute, including in the 
Klamath Basin Adjudication.  The Hyde family granted the Klamath Tribes a 
permanent conservation easement over their ranch that was intended to support 
fish and other tribal resources.  See TPC, LLC v. Oregon Water Res. Dep't, 308 
Or. App. 177, 183 (2020).  In exchange, OWRD and the Klamath Tribes promised 
that the Hyde family’s water use would not be curtailed as long as they left 50% 
of the streamflow in the Upper Williamson River.  Id.  The Hydes are simply 
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trying to get a court to enforce the bargain that they struck with OWRD and the 
Klamath Tribes. 

• 2017 – NBCC, LLC v. OWRD, Marion County Circuit Court, No. 17CV21859.  
o OWRD used inaccurate streamflow gauging data as basis for shutting off 

irrigators.  The case settled after OWRD agreed to reconsider how it measures the 
Wood River in Fort Klamath, Oregon.  Following the lawsuit, the irrigators have 
received funding for new, more accurate gauges.  The petitioners have not filed a 
subsequent lawsuit since these important changes took place, as a direct result of 
the lawsuit. 

• 2017 – Mosby v. OWRD, Marion County Circuit Court, No. 17CV22113.   
o OWRD shut off irrigator’s water in violation of futile call doctrine and OAR 690-

250-0020.  The case settled after OWRD changed its position on application of 
futile call doctrine in favor of the irrigator.  The irrigator’s use of the surface 
water source in question has not been regulated since filing the lawsuit. 

• 2018 – Sprague River Cattle Company v. Byler, Marion County Circuit Court, No. 
18CV201167; Jacobs v. Byler, Marion County Circuit Court, No. 18CV26118; Duane 
Martin Ranches, L.P. v. Byler, Marion County Circuit Court, No.  18CV26120; Newman 
v. Byler, Marion County Circuit Court, No. 18CV26124; Duarte v. Byler, Marion County 
Circuit Court, No. 18CV26125; Miller v. Byler, Marion County Circuit Court, No. 
18CV26130; Melsness v. Byler, Marion County Circuit Court, No. 18CV2615; Wilks 
Ranch Oregon, LTD. v. Byler, Marion County Circuit Court, No. 18CV26122; Edwards 
v. Byler, Marion County Circuit Court, No. 18CV28865; Brooks v. Byler, Marion County 
Circuit Court, Case No. 18CV26126 (Marion County Circuit Court).   
 

o OWRD decided to regulate 140 wells in the Upper Klamath Basin in favor of 
instream water rights based on a technical memo dated April 26, 2018, purporting 
to determine an impact on streamflows.  The regulation orders were dated and 
issued a day later, on April 27, 2018, but did not even include the technical 
memo.  I have attached a copy of one of the regulation orders as an example of 
how little information is provided to the water right holder. 

o Ten lawsuits were filed challenging OWRD’s groundwater regulation in the 
Upper Klamath Basin.   

o The cases settled after OWRD agreed to propose new groundwater regulation 
rules that reduced the number of wells subject to regulation in the Upper Klamath 
Basin from more than 140 wells to 6 or 7 wells.  As part of the settlement, OWRD 
agreed to pay the irrigator’s attorney fees and court costs.  I have attached a copy 
of one of the ten judgments that were entered. 

• 2019 – Brooks v. OWRD, Marion County Circuit Court, No. 19CV27798. 
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o This was the only lawsuit filed in the summer of 2019 challenging an OWRD 
regulatory shut-off order in the Klamath Basin, based on the agency’s 
enforcement of the newly-adopted Division 025 rules.  The petitioner was one of 
the 6 well owners subject to the new OWRD groundwater rules.   

o Petitioners presented two core theories in the case: 
 Division 025 rules create a de facto CGWA for all wells within 500 feet of 

a surface water source without adherence to the statutory procedures 
required for establishment of a CGWA. 

 Existing wells cannot be regulated in favor of surface water without first 
providing a contested case; doing so violated petitioners’ due process 
rights. 

o Marion County Circuit Court Judge Claudia Burton found in favor of the Brooks 
on all four counts of their petition: 
 Count 1: As-applied to the Final Order, Respondents lacked statutory 

authority because the Division 025 rules declare a critical groundwater 
area but did not follow the statutory requirements under ORS 537.730-
742. 

 Count 2: As-applied to the Final Order, the Division 025 rules did not 
provide adequate due process to existing water right holders prior to 
regulating off groundwater use. 

 Count 3: The Division 025 rules and the Final Order were not authorized 
by ORS 537.525 because the Division 25 rules declare a critical 
groundwater area without following the statutory requirements under ORS 
537.730-742. 

 Count 4: Respondents’ issuance of the Final Order without providing 
Petitioners’ a contested case hearing, or an adequate due process 
substitute, violated Petitioners’ due process rights under the 14th 
Amendment of the United States Constitution. 

o OWRD did not appeal and the judgment is therefore binding on OWRD.  I have 
attached a copy of the circuit court’s judgment and its order granting summary 
judgment. 

o The upshot of the court’s judgment is that it essentially ruled that OWRD’s 
Division 025 groundwater regulations were illegal because they did not conform 
to the applicable statutory standards and procedures and because OWRD adopted 
them without affording affected water right holders’ due process.  Thus, although 
the regulations were set to sunset two years after their adoption in 2019, they were 
effectively rendered void by the court’s judgment.   
 

Many of these litigants would not have been able to afford to pursue their meritorious 
lawsuits against OWRD if the automatic stay provision had not taken effect.  In the Brooks case, 
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had the stay provision not been in place, they would have had their water shut off through the 
2019 irrigation season, lost their crops and forage for cattle, and the State would have likely been 
subject to paying substantial compensation for regulating their property rights without first 
providing them due process. 

III. Discussion 
 
In light of the Brooks case, SB 2244 is inappropriate because it would give OWRD even 

more power to regulate water right holders without giving them due process.  The Brooks case 
validates the contentions of numerous irrigators that OWRD was illegally regulating wells in the 
Upper Klamath Basin in violation of water right holders’ due process rights.  OWRD has 
publicly acknowledged that its approach was wrong and will have to consider an alternative.1  
Yet, passing HB 2244 would invite OWRD to take yet another run at short-cutting irrigators’ due 
process rights.  That cannot be the public message this committee wants to send. 
 

The reality of the situation is that the current system works. Without the stay provision, 
OWRD would have likely owed Brooks, and the dozen or so irrigators that filed suit in 2018 on 
the same grounds, substantial compensation for unconstitutional takings.   

 
Similarly, contrary to what some parties have suggested, removing the stay will leave 

water right holders subject to an order in other than contested case without a traditional Oregon 
Administrative Procedures Act remedy.  ORS 183.484 governs judicial review of “orders in 
other than contested case” and that statute does not provide a right to a stay, nor a procedure or 
standards for obtaining a stay, unlike for “orders in contested cases” under ORS 183.482.  
“Contested case orders” are the result of an administrative hearing, where parties can obtain 
discovery, present documents and evidence, and call and cross-examine witnesses.  None of that 
occurs for “orders in other than contested case,” which is the kind of order OWRD uses to 
regulate water use.  That means that passing HB 2244 would leave water right holders with just 
one option for intermediary relief while a lawsuit was pending, a preliminary injunction, which is 
a completely inadequate remedy in this context, where an agency order is being issued without 
any prior hearing, public comment, or any other kind of publicly-accountable process.   

 
In fact, removing the stay provision will likely make it harder, not easier, for OWRD to 

regulate in a timely and effective manner because it will raise the issue of whether a contested 
case is required before OWRD can regulate.  Further, this particular bill raises equal protection 

 
1 Judge: Oregon water regulations exceeded authority, Associated Press, March 18, 2020 
(https://apnews.com/article/90615b6accab506b0da55627324aa611);  Oregon water regulators exceeded authority, 
judge rules, Capital Press, March 17, 2020 (https://www.capitalpress.com/state/oregon/oregon-water-regulators-
exceeded-authority-judge-rules/article_19917ac8-68a9-11ea-adab-07f40fff6fbd.html).  

https://apnews.com/article/90615b6accab506b0da55627324aa611
https://www.capitalpress.com/state/oregon/oregon-water-regulators-exceeded-authority-judge-rules/article_19917ac8-68a9-11ea-adab-07f40fff6fbd.html
https://www.capitalpress.com/state/oregon/oregon-water-regulators-exceeded-authority-judge-rules/article_19917ac8-68a9-11ea-adab-07f40fff6fbd.html
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concerns, on top of due process concerns, because it arbitrarily gives preference to instream 
water rights at the expense of the due process rights of consumptive use water right holders.   

 
Beyond these consequences, HB 2244 is simply not necessary.  Throughout the entire 

State, just a single shut-off order was challenged in 2019 and OWRD lost that lawsuit, 
confirming the complaint of numerous irrigators that OWRD was illegally regulating 
groundwater use.  Likewise, the majority of pre-2019 lawsuits were meritorious and settled on 
favorable terms to the petitioners.  For the small number of lawsuits filed that arguably lacked 
merit, ORS 536.075 vests OWRD with the necessary power to deny the automatic stay based on 
a finding of substantial public harm.  OWRD has, and should, utilize that authority when 
circumstances warrant. 

In short, the current system of due process and justice is working appropriately, as 
intended by the Legislature when enacted in 1985. 

IV. Conclusion 

 The stay provision in ORS 536.075(5) strikes a careful and necessary balance between 
OWRD’s practical need to be able to make timely and effective decisions affecting water right 
holders’ water use, while also upholding the state’s strict legal duty to provide due process 
consistent with the Fourteenth Amendment of the United States Constitution before depriving 
people of protected property interests.  HB 2244 would either force OWRD into a process for 
water use regulation that expands the use of contested cases, which would be untimely and 
ineffective or, alternatively, expose the agency and state to costly litigation based on the 
deprivation water right holders’ protected property rights without due process of law.  Moreover, 
HB 2244 is not necessary.  Claims of litigants abusing the current system are incorrect.  Only 
one lawsuit was filed in 2019.  The vast majority of pre-2019 lawsuits were meritorious and have 
been mutually resolved.  Far from broken or flawed, the system is working the way it was 
intended. 

 Water for Life respectfully urges the Committee to reject HB 2244 and leave ORS 
536.075 undisturbed.   

 
Sincerely, 
 
 
 
 
Dominic M. Carollo  











18CV26126





s/ Dominic M. Carollo

630 SE Jackson Street, Suite 1

Of Attorneys for Petitioners 

/s/ Darsee Staley                     

Of Attorneys for Respondents

Signed: 1/3/2019 04:01 PM





s/ Darsee Staley



630 SE Jackson Street, Suite 1

 Of Attorneys for Petitioners 

s/ Darsee Staley

























 

 

Page 1 –  GENERAL JUDGMENT   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

 

FOR THE COUNTY OF MARION 

TROY BROOKS and TRACEY BROOKS, 

husband and wife,    

 

                     Petitioners, 

 

                v. 

 

THOMAS BYLER, in his official capacity  

as the Oregon Water Resources Department 

Director; DANETTE WATSON, in her  

official capacity as District No. 17  

Watermaster; and the OREGON WATER 

RESOURCES DEPARTMENT,  

 

                                           Respondents. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No. 19CV27798 

 

GENERAL JUDGMENT  

 

 THIS MATTER came before the Court on the Petition for Judicial Review of Final Order 

In Other Than Contested Case, and Complaint for Declaratory Judgment and Injunction (“PJR”), 

filed by Petitioners Troy Brooks and Tracey Brooks, husband and wife, on June 24, 2019.  In the 

PJR, Petitioners challenge the lawfulness of a final order in other than contested case (“Final 

Order”) Respondents issued to Petitioners on June 18, 2019.  The Final Order “regulated off” 

Petitioners’ use of their well for irrigation (KLAM 2431; Certificate No. 47916) in Klamath 

County, Oregon, in response to a call for fulfillment of senior instream surface water rights.   

 The Final Order was based on rules adopted at Oregon Administrative Rule Chapter 690, 

Division 025 (“Division 025 Rules”). 

 The Upper Klamath Basin is not within a critical groundwater area (“CGWA”) designated 

under ORS 537.730-472.  Respondents did not provide Petitioners with the opportunity for a 

contested case hearing prior to issuing the Final Order and regulating off Petitioners’ use of their 

well.   

19CV27798
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Petitioners filed a Motion for Partial Summary Judgment on November 15, 2019, seeking 

judgment on their First Claim for Relief asserted in the PJR.  Respondents filed a Response to 

Motion for Partial Summary Judgment and Cross-Motion for Partial Summary Judgment on 

December 13, 2019.  On January 3, 2020, Petitioners filed their Combined Response/Reply in 

Support of Petitioners’ Motion for Partial Summary Judgment and in Opposition to Respondents’ 

Cross-Motion for Summary Judgment.  Respondents’ filed their Reply in Support of Cross-Motion 

for Summary Judgment on January 17, 2020.  On February 10, 2010, the Court heard oral 

arguments from the parties on their respective motions.  Dominic Carollo of Yockim Carollo LLP 

appeared and argued on behalf of Petitioners.  Darsee Staley of the Oregon Department of Justice 

appeared and argued on behalf of Respondents.  At the oral argument hearing, the Court ruled in 

favor of Petitioners and against Respondents.  

On March 10, 2020, the Court issued an order granting Petitioners’ motion and denying 

Respondents’ motion.  The order provides that Petitioners are entitled to judgment in their favor 

on each of the four counts stated in Petitioners’ First Claim for Relief.  The parties subsequently 

informed the Court that they consider the Court’s ruling in Petitioners’ favor on the First Claim 

for Relief effectively renders moot the remaining claims asserted in the PJR. 

 The Court having issued an order granting partial summary judgment to Petitioners and 

otherwise being fully informed in the premises; 

 NOW, THEREFORE, IT IS HEREBY DECLARED AND ADJUDGED as follows: 

1. On Petitioners’ First Claim for Relief, judgment is for Petitioners and against 

Respondents.  Respondents lacked statutory authority to issue the Final Order.  The 

Division 25 rules effectively designated a CGWA but without following the 

Legislatively-mandated process and procedures for establishing such an area under 

ORS 537.730-742. 
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2. On Count 1 of Petitioners’ First Claim for Relief, the Court declares as follows: 

a. As-applied to the Final Order, Respondents lacked statutory authority because 

the Division 025 rules declare a critical groundwater area but did not follow 

the statutory requirements under ORS 537.730-742. 

3. On Count 2 of Petitioners’ First Claim for Relief, the Court declares as follows: 

a. As-applied to the Final Order, the Division 025 rules did not provide adequate 

due process to existing water right holders prior to regulating off groundwater 

use. 

4. On Count 3 of Petitioners’ First Claim for Relief, the Court declares as follows: 

a. The Division 025 rules and the Final Order were not authorized by ORS 

537.525 because the Division 25 rules declare a critical groundwater area 

without following the statutory requirements under ORS 537.730-742. 

5. On Count 4 of Petitioners’ First Claim for Relief, the Court declares as follows: 

a. Respondents’ issuance of the Final Order without providing Petitioners’ a 

contested case hearing, or an adequate due process substitute, violated 

Petitioners’ due process rights under the 14th Amendment of the United 

States Constitution. 

6. Pursuant to ORS 183.484(5)(a), the Court finds that Respondents erroneously 

interpreted a provision of law and that a correct interpretation requires a judicial 

declaration that the Final Order is unlawful and invalid.  Accordingly, the Final 

Order is hereby SET ASIDE. 

7. The remaining claims asserted in the PJR are dismissed as moot. 

/ / / 

/ / / 
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8. Matters relating to Petitioners’ request for attorney fees and costs shall be 

considered pursuant to ORCP 68.    

 

 

 

 

             

 

 

 

Prepared and Submitted by: 

Dominic M. Carollo, OSB No. 093057 

Email: dcarollo@yockimlaw.com 

Yockim Carollo LLP 

630 S.E. Jackson Street, Suite 1 

P.O. Box 2456 

Roseburg, Oregon 97470 

Phone: (541) 957-5900 

Fax: (541) 957-5923 

Attorney for Petitioners 

Signed: 5/5/2020 03:46 PM



CERTIFICATE OF COMPLIANCE (UTCR 5.100) 

 

This proposed order or judgment is ready for judicial signature because:   

 

1.             Each party affected by this order or judgment has stipulated to the order or judgment  

  as shown by party’s signature on the document being submitted.  

 

2.             Each party affected by this order or judgment has approved the order or judgment, as  

  shown by each party’s signature on the document being submitted or by written  

  confirmation of approval sent to me.  

 

3.      X      I have served a copy of this order or judgment on each party entitled to service and: 

 

  a.      X     No objection has been served on me. 

  b.              I have received objections that I could not resolve with a party despite  

       reasonable efforts to do so.  I have filed a copy of the objections I  

       received and indicated which objections remain unresolved. 

  c.              After conferring about objections, [role and name of objecting party]  

       agreed to independently file any remaining objection. 

 

4.             Service is not required pursuant to subsection (3) of this rule, or by statute, rule, or  

 otherwise.  

 

5.             This is a proposed judgment that includes an award of punitive damages and notice  

  has been served on the Director of the Crime Victims’ Assistance Section as  

  required by subsection (5) of this rule.  

 

6.             Other: __________________________________________________________. 

 

DATED this 4th day of May, 2020.  

          YOCKIM CAROLLO LLP  

        /s/ Dominic M. Carollo     
Dominic M. Carollo, OSB #093057  

dcarollo@yockimlaw.com  

       Matthew D. Query, OSB #174400 

mquery@yockimlaw.com 

Yockim Carollo LLP  

630 S.E. Jackson Street, Suite 1 

P.O. Box 2456  

Roseburg, OR 97470  

Telephone: (541) 957-5900  

Facsimile: (541) 957-5923  

Attorneys for Petitioners 

mailto:mquery@yockimlaw.com


 

CERTIFICATE OF SERVICE 

 
I hereby certify that on May 4, 2020, I served the foregoing proposed GENERAL 

JUDGMENT on: 

 

  Darsee Staley 

  Oregon Department of Justice 

  1162 Court Street N.E. 

  Salem, OR 97301 

  Darsee.Staley@doj.state.or.us 

  Attorney for Respondents 

 

by the following indicated method or methods:  

 

     X    by the Court’s Electronic Case Filing system. 

 

       by mailing a copy thereof in a sealed envelope, First Class postage prepaid, and deposited 

in the United States Postal Service at Roseburg, Oregon, on the date set forth below.  

 

     X  by emailing a copy thereof to the person(s) and/or attorney(s) at the email address shown 

above, on the date set forth below.  

 

DATED this 4th day of May, 2020.  

 

YOCKIM CAROLLO LLP  

 

 

/s/ Dominic M. Carollo      

Dominic M. Carollo, OSB #093057  

dcarollo@yockimlaw.com  

      Matthew D. Query, OSB #174400 

mquery@yockimlaw.com 

Yockim Carollo LLP  

630 S.E. Jackson Street, Suite 1 

P.O. Box 2456  

Roseburg, OR 97470  

Telephone: (541) 957-5900  

Facsimile: (541) 957-5923  

 

Attorneys for Petitioners 

mailto:Darsee.Staley@doj.state.or.us
mailto:mquery@yockimlaw.com



