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DEPARTMENT OF JUSTICE
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April 2, 2021

Senator Chris Gorsek, Co-Chair
Representative Janeen Sollman, Co-Chair
Joint Committee on Ways and Means
Oregon State Legislature

Re: DOJ Response to Public Safety Subcommittee Meeting Question
(Criminal Justice Division)

Dear Senator Gorsek and Representative Sollman:

During our budget hearing on Wednesday, March 31st, Co-Chair Gorsek asked a question about
the scope of our efforts to assist prosecutors with cases involving driving under the influence of
marijuana. In asking the question, Co-Chair Gorsek noted that, unlike cases involving driving
under the influence of alcohol, there is no breath test for driving under the influence of
marijuana.

The scope of the Department’s efforts to assist law enforcement and prosecutors regarding
prosecutions for driving under the influence of marijuana is quite broad. Our DUII Resource
Prosecutor, Deena Ryerson, regularly fields phone calls from both prosecutors and law
enforcement officers relating to all aspects of marijuana-impaired driving, including, for
example, questions relating to investigations, the use of experts, and the introduction of evidence
at trial. Moreover, Ms. Ryerson presents training on issues related to marijuana-impaired driving
for recruits at the Department of Public Safety Standards and Training, at the Advanced
Roadside Impaired Driving Enforcement (ARIDE) training, at the annual Drug Recognition
Expert (DRE) School, and at the various annual prosecutor conferences. In addition, Ms.
Ryerson has presented webinars related to marijuana impaired driving, including presenting on
topics such as jury selection and the differences between alcohol and marijuana related DUII
investigations. She also posts webinars created by her counterparts around the country as well as
other experts in the field. Finally, Ms. Ryerson coordinates a drugged driver training that brings
prosecutors and DRE’s from their local jurisdiction together to train on prosecutions of drugged
driving cases. The training includes a specific emphasis on marijuana-impaired driving.

In addition to training, Ms. Ryerson is involved nationally on issues relating to marijuana
impaired driving. For example, she participates on a drugged driving curriculum committee
(through a grant with National Highway Traffic Safety Administration (NHTSA)) and previously
worked with NHTSA to create a state self-assessment tool relating to drugged driving, which
was heavily focused on marijuana.
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As mentioned earlier, Co-Chair Gorsek noted that there is no breath test for driving under the
influence of marijuana. That is correct, and due to the differences in marijuana and alcohol, and
how it is processed in the body, whether such technology will be approved for use around the
country remains in doubt. A potential alternative is oral fluid testing, which requires a non-
invasive mouth swab. Several states have adopted oral fluid testing, including Michigan.
Attached to this letter for your reference are two reports issued to the Michigan legislature that
discuss the results of pilot project in that state. Also attached is a webinar presentation that
provides an overview of the relating laws and the creation of the pilot project.

Please let me know if there is additional information I can provide.
Sincerely,

Michael J. Slauson
Chief Counsel

Telephone: * Fax:® TTY: ' www.doj.state.or.us
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NHTSA ROADSIDE SURVEY- FEBRUARY 6, 2015

« Alcohol use has declined dramatically

— Only 1.5% of weekend nighttime drivers
had BACs at or above 0.08

However, 22.5% tested positive for drugs, NHTSA

an increase from 16.3% in 2007; 12.6% were
positive for marijuana, compared to 8.6% in 2007

www.nhtsa.gov

Michigan’s Oral Fluid Roadside Testing Law | March 2021 | 3



MICHIGAN

« Fatal impaired driving crashes in Michigan have been
steadily increasing over the last five years

* Michigan experienced a 32% increase in impaired
driving fatalities, from 179 in 2015 to 236 in 2016

» Several major incidents involving impaired drivers: five L e
bicyclists killed in Kalamazoo, tow-truck driver killed in AT -
St. Clair County, and Detroit police officer killed in Detroit
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SWIFT FAMILY TRAGEDY

« Thomas and Barbara Swift, 73, of Escanaba, died
due to injuries suffered when their car was struck
by a logging truck that failed to stop for a red light
on U.S. 2 and M-41 in Gladstone in March 2013

« Thomas Swift died at the scene; his wife,
Barbara Swift, died several days later from
injuries she sustained in the crash
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SWIFT FAMILY TRAGEDY

« Harley Durocher, the suspect in the deadly car crash,
was found guilty on six counts after a two-day trial

* Durocher was found guilty on two counts of driving
with a suspended or revoked license causing death,
two counts of reckless driving causing death, and two
counts of operating with the presence of THC in his
system causing death (2 nanograms)
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Legislation
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Barbara J. and Thomas J. Swift Law

« Effective September 26, 2016, the law authorizes the Michigan
Department of State Police (MSP) to establish a one-year pilot
program in five counties for roadside drug testing

» Requires the MSP to develop a written policy for the
implementation of the pilot program and the administration
of roadside drug testing

« Allows the MSP to adopt rules to implement the pilot program

» Requires the MSP to report on the pilot program to certain
committees of the legislature within 90 days after the pilot
program concludes

« Allows the MSP, subject to appropriation, to establish additional
pilot programs in other counties for up to one year
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Barbara J. and Thomas J. Swift Law

» Further, the law authorizes a peace officer who is certified as
a drug-recognition expert in a county participating in the pilot
program to require a person to submit to a preliminary oral
fluid analysis under certain conditions

» Authorizes an officer to arrest a person based on the results
of a preliminary oral fluid analysis and to make those results
admissible in a criminal prosecution for limited purposes
and/or an administrative hearing

* Requires an officer to use the results of an oral fluid analysis to
determine whether to order a commercial motor vehicle (CMV)
driver out of service and requires an officer to order out of service a
CMYV driver who refuses to submit to a preliminary oral fluid analysis

* Provides that a person who refuses to submit to a
preliminary oral analysis is responsible for a civil infraction
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Committee
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COMMITTEE AND MEMBERS

« Committee composed of subject matter experts
to assist in making the pilot program successful

« Members:

» Prosecuting Attorneys Association of Michigan
(two TSRPs)

+ Traffic Services Section

* Alcohol Enforcement Unit

« Impaired Driving Unit

» Drug Recognition Expert (DRE) coordinator from
the Office of Highway Safety Planning (OHSP)

» Forensic Science Division

« Executive Resources Section
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COUNTIES SELECTED

« The counties for the Oral Fluid Roadside Analysis
were selected on the following criteria:
— Number of serious injury and fatal impaired driving crashes
— Number of impaired driving arrests
— Number of DREs in the county

— Number of DRE prosecutors in the county and their
knowledge of the program

— Geographic diversity around the state of Michigan
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FIVE COUNTIES SELECTED

+ Berrien
* Delta

+ Kent

« St. Clair

« Washtenaw
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DRUG RECOGNITION EXPERTS

« All law enforcement agencies were represented in this pilot
program: state, local, township and county

» Twelve participating law enforcement agencies

« Only the 27 DRE officers within those five counties were
participating in the Oral Fluid Roadside Analysis pilot program

» All law enforcement agencies in the selected counties agreed
to participate in the pilot program
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SELECTION CRITERIA
» Portable, hand-held %

« Rechargeable and fully automated analyzer sHEﬁm“

* On-screen instructions

\—/—\/\/é

« Results within five minutes or less
« THC cutoff level no higher than 25 ng/mL
e On-board heater

» Battery life capable of running 50 tests

e Printer included with device
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ORAL FLUID TEST INSTRUMENT

« The pilot program committee researched several vendors
of Oral Fluid Roadside Analysis testing instruments

» Manufacturers were given an opportunity to give a
presentation and demonstration to committee members

« Seven different oral fluid testing manufacturers gave
presentations and were evaluated by committee members

» The committee members developed specifications that
met the needs of the pilot program
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SELECTED INSTRUMENT

Formally known as the DDS2 SoToxa™
MOBILE TEST SYSTEM
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SoToxa™ MOBILE ANALYZER
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QUALITY CONTROL

QC testing

« QC testing to validate SoToxa™ device is correctly
detecting positive and negative results each day
prior to use
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SoToxa™ ORAL FLUID DEVICE

Rapid sample collection
Sample volume adequacy indicator

Robustly designed for active swabbing
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BENEFITS OF THE TEST INSTRUMENT

« Compact and portable
» Easy to use
« Results within five minutes

» Easy-to-read positive or negative results

« (Can store up to 10,000 tests, and comes with a printer
» Rapid, simple, noninvasive

« No medical professional required; saves time and money
» Parent drug reflects recent drug use

« Specimen taken proximate to time of driving, crash,
workplace accident, etc.
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SoToxa™ DRUG PANEL

Drug Class Cutoff (ng/mL)
Amphetamine 50
Benzodiazepines 20
Cannabis (A® THC) 25
Cocaine 30
Methamphetamine 50
Opiates 40
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ROADSIDE USE

« Test instrument will display a positive, negative or invalid
test reading for each drug category

— Positive result: Indicates presence of drug in the driver’s system;
it does not detect impairment

— Negative result: Below the cutoff level; negative result does not PGSITWE I

ueamie]

preclude a driver from being impaired
— Invalid result: Normally insufficient volume of oral fluid
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SoToxa™ SCREEN

12:00
EI Abbott 30 APR 19

RESULTS:

FOSITIVE
FOSITIVE

MEGATIVE
MEGATIVE
MEGATIVE

MEGATIVE
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VALIDATION TESTS

« A separate secondary oral fluid test is completed,
when possible, from a suspect
— The secondary test is completely voluntary

— The voluntary test is sent to the Forensic Fluid Laboratory
in Kalamazoo for analysis

« Shipped overnight by UPS
 Analysis results are normally returned within 24 hours
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TRAINING

* In November 2017, DREs and prosecutors from
the five selected counties were trained

« Trained in the following:
— Laws governing the Oral Fluid Roadside Analysis pilot
— Policies and procedures of the program and MOA
— Proper utilization of the oral fluid test instrument
— Proper procedure to collect independent lab sample
— Reporting requirements and forms

Michigan’s Oral Fluid Roadside Testing Law | March 2021 | 26



BLOOD ANALYSIS

» Blood is collected when an arrest is made,
either voluntarily or by search warrant

(ORGANIZATION)

+ Blood testing is done by MSP R

(CITY, STATE, ZIP CODE)

TO: Michigan State Police
Forensic Science Laboratory
7320 N. Canal Road
Lansing, Ml 48913

ATTN: Toxicology Subunit ﬂ

(E‘l\ Place label here:
U/

OFRAP - Pilot
BIOHAZARD
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PROGRAM PROCESS

 Participating DREs shall fully develop
probable-cause factors before administering
the oral fluid test (SFST, PBT)

« Quality control *PRO,GRESS
« 10-minute observation period

« SoToxa™ test

« Secondary test: forensic fluids

* Blood test
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BEST PRACTICE

« DRE officer does not view the SoToxa™ results until the
DRE has completed their investigation or evaluation k y

* BEST

« DRE officer uses the SoToxa™ results in the affidavit
for a blood search warrant

PRACTICE

A
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ORAL FLUID PROGRAM FORMS

L EvTRY AECORD SEQUENCE o
ity of PA. O amende o our

BFJg'i ﬁTJLu?'agoOR my FNE TEST REPORT 1 am a peace officer. You are under arrest for the offense of: (Read only the charge that applies)

= L WATRE (%= Appes On Wichigan Drvers Ucars
 Operating a vehicle while intoxicated due to the consumption of alcoholic liquor, a controlled

ABOAESS P T @ v ubstance, other intoxicating substance or a combination.
Operating a vehicle while visibly impaired due to the consumption of alcaholic liquor, a controlled
substance, other intoxicating substance or a combination.
Dperating with any presence of schedule 1 drugs or cocaine.
Causing the death of another while operating a vehicle while intoxicated, or while visibly impaired by
alesholic liquer, a controlled substance, other intoxicating substance or a combination, or

with an unlawful alcohol content. Iam req uesting that you take a chemical
Gausing serious injury ta another while operating a vehiole while intoxicated, or while visibly impaired
by alcoholic liquor. a controlled substance, other intoxicating substance or a combination, or

test to check for alcohol and/or controlled

with an unlawful alcohol content.
Operating a commercial motor vehicle with a alcohol content of 0.04 grams or more but less
You have been arrested for a crime described in saction 6256 of the Michigar e Code and submitted to a chemicaltest | than 0.08 grams per 100 mililters of biood, per 210 liters. of breath, or per 67 mililiters of urine. substances or other intoxicating substances
which revealed an unlawful alcohol conten, or the presence of a controlled substance o other intoxicating substancs, or any Operating a vehicle while less than 21 years of age and having any alcohol content.
oombincton oiheysia biood,or. Lng & Murder resulting from the operation of a motor vehicle.
This temporary dring permit s ald only I you have &valld Michigan cvers cense. I your oense was resirited, tis 9 5.0para hicle, g
permit grants the same tions. This permit gais you the same DL and/or sndorsements that are on your Michigan Manslaughter resulting from the opsration of a motor vehicl N yOur bOdy. IF YOU WERE ASKED To
T oG el char’ges agams« you are cismissed or until you are acquitted, or your ing causing death.
permit is suspended, restricted, or revoked for a conviction. [MCL 257.625a(3) ing causing serious impairment of a body function.
wanws 10 e P Moving viciation causing death, TAKE OR TOOK A PRELIMINARY BREATH
» licorse destroyod? u =R Ll Moving violation causing serious impairment of a body function.

e s i e s Refusing a Preumma;/ Breath Test If arrested while operating a commercial motor vehicle. TEST OR ORAL FLUID TEST BEFORE YOUR

Endangerment (Operating while intoxicated or while visibly impaired with person under age of 16.)

e T R CHEMICAL TEST RIGHTS ARREST, YOU MUST STILL TAKE THE TEST
Read the rights that follow in their entirety.
I AM OFFERING YOU.

Date M

8 Gt v o o ; ;
st ; . ; T 1 am requesting that you take a chemical test to check for alcohol and/or controlied substances or other

u [
ooy ey N st il SRk e intoxicating substances in your body. IF YOU WERE ASKED TO TAKE OR TOOK A PRELIMINARY BREATH
A C.iva'::i};lmws AL 6rous A Hazard Ta fiipie o soup’ TEST OR ORAL FLUID TEST BEFORE YOUR ARREST, YOU MUST STILL TAKE THE TEST | AM OFFERING
AT o YOU
If you refuse to take this chemical test, it will not be given without a court order, but | may seek to obtain such a
rtorder. Your refusal totaks this test shall result in the suspension of your operator’s or chauffeur’s licens
se or permit, issue the third copy of this form, and and vehicle group designation or operating privilege, and the addition of six points to your driving record.
oy the second co ul alcohal content, or the presence of a controlled ”
substance or other Imoxlv:atmng substance or any cnmbmanon Unla\wul aleohol content i After taking my chemical test, you have a right to demand that a person of your own choosing administer a
f breath while operating a motor breath, blood, or urine test. You will be given a reasonable opportunity for such a test. You are responsible for
0 obtaining a chemical analysis of a test sample taken by a person of your own choosing.

g
0. ﬂ" -ams or more per 210 liters of breath while operating a vehicle and less than 21 years of age. % o
€ e b 2 2 The results of both chemical tests shall be admissible in a judicial proceeding, and will be considered with

When a valuntary blood or u s pand in spacial cases involving an Unconscious person whers a search w other admissible evidence in determining your Innacence or g
has been issued, attach the \ Lmqan driver’s license or permit to the second capy of this form and issue the third n,apy «D
0 Will you take a: (Select the appropriate test from the following list)
*Blood

o " 2 o o
test is refused, use the Officers Report of Refusal 1o Submit to Ghemical Test form (01-93). Breath Test? or lood Test? or Urine Tes

For all of the above, input arrest data into the LEIN F Breath Sereen, even if the driver Is licensed out of state. (00 not IGL 257.625¢(2) provides that a person afflicted with hemophilia, diabetes, or a condition requiring the use of an
nfiscate the out of state license.) anticoagulant shall not be considered to have given consent to the withdrawal of blood.
Officer's Copy
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Phases I and II
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PHASE I INFORMATION

« Counties that participated: Berrien, Delta, Kent,
St. Clair and Washtenaw Drug

- 31 DREs participated Testing

« 92 oral fluid roadside tests conducted, with one refusal Ahead

» 89 drivers were arrested during the first pilot
— 79 drivers consented to a blood draw
— eight search warrants were obtained
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PHASE I RESULTS

Roadside Oral Fluid Test Results

—
@
o
£
=
=
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PHASE II RESULTS

« October 1, 2019, to September 30, 2020
e 69 counties had oral fluid cases

« 131 DREs from 65 law enforcement
departments participated

» 661 oral fluid incidents
« 547 voluntary oral fluid tests
» 632 blood tests
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PHASE II COUNTIES

Michigan Counties Covered by OFRAP II
Expanded Oral Fluid Roadside Analysis Pilot Program

« 59 total counties covered

» 83 total DREs participating
(30 MSP + 53 agencies)
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PHASE II RESULTS

Roadside Oral Fluid Test Results

700
600
500
400

300
200
100

m Positive ®mNegative ®Invalid
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SoToxa™ COMPARED TO BLOOD
METHAMPHETAMINES

121 true positives 22 false positives
6 false negatives 435 true negatives

» Accuracy
— Estimate:
— Lower confidence level:
— Upper confidence level:
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SoToxa™ COMPARED TO BLOOD COCAINE

59 true positives 27 false positives
6 false negatives 501 true negatives

» Accuracy
— Estimate:
— Lower confidence level:
— Upper confidence level:
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PHASE II SUMMARY

« Oral fluid has been found to be accurate for
purposes of preliminary roadside testing

« It is one of many tools that officers can use during
impaired driving investigations

« Roadside oral fluid test results alone do not
determine if a driver is impaired or not impaired

I
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ORAL FLUID TESTING IS A TEST
TO DETERMINE RECENT DRUG USE

 Oral fluid testing is a test to determine drug use, not impairment

— SFSTs, DRE evaluation, behavior noted and,
poor driving, all equal signs of impairment

« Result can be used to support the DRE officer’s opinion about
which drug(s) is/are responsible for the observed impairment

 Oral fluid drug testing is a tool that assists with the DRE
investigation, providing real-time chemical test information that can
be used by the officer in questioning the subject about their drug use

« SFSTs first, followed by the oral fluid field test
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CONCLUSION

« On November 8, 2017, the Oral Fluid Roadside Analysis
pilot program officially began Pilot

» With the ever-increasing impaired drivers and fatalities,
the opioid epidemic, and states legalizing marijuana,
it's a great time to implement the pilot program

Project

« The Michigan State Police and the members of the
committee are very proud of the accomplishments
so far with the Oral Fluid pilot program

» We look forward to assisting other states and
other countries
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QUOTE FROM BRIAN SWIFT

“We have worked hard over the past year to turn the horror of losing our mom and
dad into saving others. Our pain never goes away, but we know my parents would
want to help others, and we think it is worth the fight.”

e b o g
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€
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ORAL FLUID ROADSIDE ANALYSIS PILOT PROGRAM

Pursuant to the reporting requirements of Public Act 243 of 2016, this report that details the
findings of the Oral Fluid Roadside Analysis Pilot Program has been prepared for submission to
the Senate Judiciary and Public Safety Committee and the House Judiciary Committee. This report
contains all the minimum requirements listed in Public Act 243 of 2016, along with the statistical
data relating to the outcomes of the oral fluid test instrument, comparative voluntary oral fluid
sample independent laboratory analyses, and Michigan State Police (MSP) Forensic Science

Division (FSD) evidentiary blood analyses.

This report is presented on behalf of the subject matter experts who were assembled to serve on
the Oral Fluid Roadside Analysis Pilot Program Committee.

CURRENT COMMITTEE MEMBERS:

F/Lt. James Flegel
Pilot Program Director, Michigan State Police

Sgt. Gina Gettel
Michigan State Police

F/Lt. Timothy Fitzgerald
Michigan State Police

Tpr. Gregory Primeau
Michigan State Police

Mr. Michael Harris
DRE Coordinator, Michigan State Police

Mr. Nicholas Fillinger
Toxicology Technical Leader, Michigan State Police

Mr. Kenneth Stecker
Prosecuting Attorneys Association of Michigan

Ms. Kinga Canike
Prosecuting Attorneys Association of Michigan

Ms. Julie Agueros
Michigan State Police
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FORMER COMMITTEE MEMBERS:

Mr. Steven Beatty
Michigan State Police

Sgt. Perry Curtis, Ret.
Michigan State Police

Sgt. Kelly Goynes, Ret.
Michigan State Police

Ms. Kristie Jordan
Department of Licensing and Regulatory Affairs

Sgt. Dean York
Michigan State Police

OTHER CONTRIBUTORS:

Dr. Dhruv B. Sharma, Ph.D.
Senior Statistician, Michigan State University

Mr. David Bergland
Chief Operating Officer, Forensic Fluids Laboratories

Ms. Bridget Lorenz Lemberg
Laboratory Director, Forensic Fluids Laboratories

Lt. Col. Richard T. Arnold
Michigan State Police

Insp. L. Scott Marier
Michigan State Police

Ms. Nicole Brown
Michigan State Police



INTRODUCTION

Michigan law states that a person cannot operate a vehicle while under the influence of alcoholic
liquor, a controlled substance, or other intoxicating substance or a combination of alcoholic
liquor, a controlled substance, or other intoxicating substance (Legislature Service Bureau, 2019).
Over the last ten years in Michigan, drug-impaired driving has become more prevalent and traffic
fatalities have increased.

According to the MSP Criminal Justice Information Center, 98 people lost their lives in drug-
impaired driving crashes in 2007. By 2017, drug-impaired traffic fatalities had increased by 151
percent to total 246 fatalities resulting from drug-impaired crashes in Michigan (Michigan State
Police [MSP], 2018). Nationally, drugged driving is gaining attention due to increased prescription
drug abuse and recent cannabis legalization (Veitenheimer & Wagner, 2017). In 2014, 10.1 million
people 16 years of age and older reported driving under the influence of drugs within the past
year in the United States (Veitenheimer & Wagner, 2017).

Currently, police officers in Michigan do not have instruments available for use on the roadside
to assist with establishing probable cause pursuant to operating while impaired investigations,
despite oral fluid preliminary screening devices becoming more robust and reliable (Stefano,
Solimini, Tittarelli, Mannocchi, & Busardo, 2016).

Preliminary oral fluid drug screening on the roadside has many benefits. Studies have shown that
drugs accumulate in the oral fluid by passive diffusion from the blood (Cone & Huestis, 2007).
Certain drugs tested in oral fluid are well correlated with positive results from the same drug
when tested in the blood (Moore & Miles, 2015). Collecting oral fluid from a driver on the roadside
can be easy, quick, and non-invasive. There is limited risk of adulteration with the oral fluid sample
and the collection is painless (Edwards, Smith, & Savage, 2017). Oral fluid collection can occur at
the scene, close to the time the driver was operating a vehicle (Moore & Miles, 2015). The oral fluid
test instrument provides the investigating police officer positive or negative test results, within five
minutes, on recent drug intake (Alere Toxicology, 2019).

Michigan law states, “The amount of alcohol or presence of a controlled substance or other
intoxicating substance in a driver’s blood or urine or the amount of alcohol in a person’s breath
at the time alleged as shown by chemical analysis of the person’s blood, urine, or breath is
admissible into evidence in any civil or criminal proceeding and is presumed to be the same as
at the time the person operated the vehicle” (Legislative Service Bureau, 2019). An evidentiary
chemical breath test is typically used to determine if a driver is impaired by alcoholic liquor. Both
evidentiary blood and urine are generally used to determine identification and quantification of
a controlled substance or other intoxicating substance. The Toxicology Unit of the MSP Forensic
Science Division analyzes evidentiary biological (blood and urine) specimens. The Toxicology Unit
tests approximately 16,000 evidentiary blood cases for the presence of alcohol, and approximately
5,500 cases for the presence of drugs per year (MSP, 2019). Evidentiary urine was tested by the
Toxicology Unit approximately 140 times per year; the vast majority of which were not related to
impaired driving investigations (Bowen, personal communication, January 16, 2019).
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INTRODUCTION

Blood is considered the “gold standard” for drug analysis in driving under the influence of
drugs (DUID) cases (Moore & Miles, 2015). However, there are some drawbacks to utilizing
blood for evidentiary purposes. Obtaining a blood sample from a driver requires transporting
a driver to a hospital to have blood drawn by a medical professional, which can take several
hours, especially if the impaired driver does not consent to a blood draw and a search warrant
must be obtained. Some drugs, such as A*-tetrahydrocannabinol (THC) the most psychoactive
of the principal constituents of marijuana, metabolize quickly within the body (Hartman, et al.,
2016). The loss of THC in-vitro must be taken into consideration when analysis of cannabinoid
positive blood samples is not immediate (Scheidweiler et al., 2013). Further, securing a blood
sample requires phlebotomy or puncturing the skin with a needle. This process, also known as
venipuncture, is considered invasive (Yamada, Yamada, Katsuda & Hida, 2008). Blood analysis
may take several weeks to complete and despite efforts to preserve the blood in the test tube
by using preservatives and optimizing storage conditions, some drugs inevitably break down
and/or metabolize over time. One example of this is when cocaine breaks down into its primary
metabolite, benzoylecgonine (Peaire, et al., 2017).

Utilizing oral fluid for preliminary drug screening has the potential to expedite the drug-impaired
driving investigation process. Since oral fluid has a short drug detection window, it makes an ideal
specimen to collect (Veitenheimer & Wagner, 2017). Oral fluid is collected very close to the time
the driver was operating a vehicle, lending additional credibility to the test results and drivers may
be more inclined to consent to a non-invasive oral fluid swab versus a blood draw.

A Feasibility Study of Roadside Oral Fluid Drug Testing concluded that officers preferred oral fluid as

a test medium, over sweat or urine, due to the ease of collection and its minimally invasive nature
(Asbridge & Ogilvie, 2015).
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BACKGROUND

On March 20, 2013, a traffic crash at the intersection of US-2 and South Hill Road in Gladstone,
Michigan took the lives of Thomas and Barbara Swift of Escanaba. The couple died of injuries
sustained when their vehicle was struck by a semi-trailer truck that disregarded the red light at the
intersection and collided with their vehicle (Truck Driver Sentenced in Gladstone Fatal Crash, 2014).

The driver of the at-fault semi-trailer truck was charged with six felonies in connection to the fatal
crash: two counts of operating a motor vehicle with the presence of a controlled substance causing
death (THC); two counts of reckless driving causing death; and two counts of operating with a
suspended license causing death (Gwinn Truck Driver Charged in Deadly Accident, 2013). Following
a trial, the jury found the driver guilty on all six felonies and he was sentenced to a minimum of five
and a half years in prison (Marquette County Man's Appeal Denied in Fatal Crash Case, 2015).

Following the loss of his parents, Brian Swift contacted Senator Thomas Casperson who
introduced Senate Bill 207 and Senate Bill 434 to combat drug-impaired driving by implementing
an oral fluid roadside analysis pilot program. Both bills passed the Michigan House of
Representatives and Michigan Senate and were signed into law by Governor Rick Snyder. Public
Act 242 and 243 of 2016, known as the Barbara J. and Thomas J. Swift Law, became effective on
September 22, 2016.

SUMMARY OF PUBLIC ACT 243 OF 2016:

Public Act 243 of 2016 authorized the Department of State Police to establish a pilot program in five
counties in Michigan for roadside oral fluid testing to determine whether an individual is operating
a vehicle while under the influence of a controlled substance. The legislation stipulates that the
preliminary oral fluid test will be performed by a certified Drug Recognition Expert (DRE). A certified
drug recognition expert means a law enforcement officer trained to recognize impairmentin a
driver under the influence of a controlled substance rather than, or in addition to, alcohol.

The MSP was tasked with developing a written policy and authorized to promulgate administrative
rules as necessary for the implementation of the roadside oral fluid testing pilot program
(Legislative Service Bureau, 2015).

SUMMARY OF PUBLIC ACT 242 OF 2016:

Public Act 242 of 2016 states that a peace officer who is certified as a DRE may administer a
roadside oral fluid test if they have reason to believe a driver is operating a vehicle under the
influence of a controlled substance, and the DRE may arrest a person in whole, or in part, upon
the results of a preliminary oral fluid analysis. A person who refuses to submit to a preliminary
oral fluid analysis upon a lawful request by a peace officer is responsible for a civil infraction.

A DRE participating in the pilot program shall order out of service, a person who was operating a
commercial motor vehicle and who refuses to submit to a roadside oral fluid test. The DRE shall
advise a commercial vehicle operator that refusing to submit to a preliminary roadside oral fluid
test request is a civil infraction and will result in the issuance of a 24-hour out-of-service order
(Legislative Service Bureau, 2015).
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SELECTION OF ROADSIDE ORAL FLUID

TEST INSTRUMENT

The Oral Fluid Roadside Analysis Pilot Program Committee researched the capabilities of several
models of oral fluid test instruments by manufacturers that included: Noble, Securetec, Oranoxis,
Protzek, Abbott (formerly Alere Toxicology), SmartTox, and Draeger.

Each instrument was evaluated with a goal of selecting an instrument that included the
following criteria:

* Portable handheld instrument for ease of use in the field

* Rechargeable and fully automated Analyzer

* On-screen instructions

* Results within 5 minutes or less

*  THC cutoff level no higher than 25 ng/ml

* Includes an on-board heater to ensure tests run at optimal temperature
* Battery life capable of running up to 50 tests

* Printer included with device

* Collection device separate from test cartridge

* Collection device has a volume adequacy indicator

e Capacity to retain at least 1000 test records

* Buffer solution integrated with test cartridge

* Positive and Negative quality control (QC) cartridges included with instrument

* Minimum test panel to include: amphetamines, methamphetamines, opiates,
cocaine, benzodiazepines, and cannabinoids

After manufacturer presentations, the Committee selected the Alere DDS2 test instrument.

The Alere DDS2 oral fluid test instrument is capable of testing for the below six drug classes
(cut-off levels are established by the oral fluid test instrument manufacturer).

Drug Class Cutoff (ng/mL)
Amphetamine 50
Benzodiazepines 20
Cannabis (A° THC) 25
Cocaine 30
Methamphetamine 50
Opiates 40
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PROCEDURES FOR THE USE OF

ROADSIDE ORAL FLUID TEST INSTRUMENT

At the beginning of each shift, the DRE is required to perform negative and positive quality control
checks with the oral fluid test instrument. These performance checks are done prior to each shift
to ensure the instrument is functioning properly.

The nanogram per milliliter (ng/mL) in oral fluid is much different than the equivalent ng/mL in
blood. A study in the Journal of Analytical Toxicology compared equivalent cutoff threshold levels
in blood versus oral fluid and found that each drug class has varying degrees of differences in the
ng/mL level found in blood versus the ng/mL level found in oral fluid.

For example, 1 ng/mL of THC in the blood would be equivalent to approximately 44 ng/mL in oral
fluid (Gjerde, Langel, Favretto, & Verstraete, 2014).

Substance Cut-off in Whole Blood (hg/mL)| Cut-off in Oral Fluid (ng/mL)
Amphetamine 20 290
Cannabis (A° THC) 1.0 44
Cocaine 10 190
Methamphetamine 20 630
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ROADSIDE USE

Since 2010, the Michigan Commission on Law Enforcement Standards (MCOLES) has required all
police officers completing a basic police academy training program to receive Standardized Field
Sobriety Test (SFST) instruction. The SFST training curriculum prepares police officers and other

qualified persons to conduct the SFSTs for use in driving while impaired investigations (National
Highway Traffic Safety Administration, 2018).

A DRE receives additional, highly specialized training to assist in identifying drivers under the
influence of drugs other than, or in addition to, alcohol (International Association of Chiefs of
Police [IACP], n.d.). The DRE protocol is a standardized and systematic method of examining a
suspected drug-impaired driver to determine the following: (1) whether or not the suspect is
impaired; if so, (2) whether the impairment relates to drugs or a medical condition; and if drugs,
(3) what category or combination of categories of drugs are the likely cause of the impairment.
The process is systematic because it is based on a complete set of observable signs and symptoms
that are known to be reliable indicators of drug impairment (IACP, n.d.).

There are a number of ways in which a DRE participating in the Oral Fluid Roadside Analysis Pilot
Program might encounter a suspected drug-impaired driver. The contact may be the result of a
traffic stop, a response to a dispatched call to check on a person/vehicle, a response to the scene
of a traffic crash, or a request by another police officer to assist at a scene where a suspected
drug-impaired driver is present. Impairment can be assessed through a variety of observations
that precede the DRE process:

* Driving behaviors that may include: failure to maintain lane of travel,
disregarding traffic control devices, driving with headlights off, weaving/drifting
within and across lanes, excessively wide turns, following too closely, excessive
speed, speed significantly slower than posted limits, etc.

* Driver behavior that may include: difficulty finding license, slurred speech,
bloodshot glassy eyes, swaying, balance problems, odor of drugs / intoxicants
about the driver, etc.

* Completion of SFSTs.

¢ If alcohol impairment is suspected, the driver may be asked to submit to a
Preliminary Breath Test (PBT).

If drug impairment is suspected, the DRE may ask the driver to provide two oral fluid

samples. With driver agreement, the first sample will be collected for the Alere DDS2 oral fluid
test instrument. The DRE will insert a new sterile test cartridge into the test instrument. The
instrument will detect the test cartridge and verify the cartridge as valid. The DRE will then remove
the oral fluid collection device from the packaging by the handle. The DRE, or the driver, will then
actively swab the device inside the mouth, around the gums, tongue, and inside the cheek, until
the adequacy indicator on the collection device turns blue. Once enough oral fluid is obtained, the
DRE will then insert the collection device into the Alere DDS2 oral fluid test instrument.

The Alere DDS2 will then analyze the results of the sample. The device will display “test in

progress,” along with a countdown timer. Results of the test will be displayed in approximately
five minutes.
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ROADSIDE USE

After a test has been administered and analysis by the instrument completed, the instrument will
display either positive, negative, or invalid for each of the listed drug classes.

A positive test result indicates the presence of the drug in the driver’s oral fluid in an amount that
exceeds the cutoff level. It does not indicate a level of impairment.

If the oral fluid results are below the cutoff level, the instrument will display a negative reading.

A negative test result does not confirm the absence of drugs in the oral fluid, only that the
specified level of a drug, or drugs, in a driver's oral fluid were below the threshold cutoff level
(Alere Toxicology, 2015). A negative result may also be obtained if there is an intoxicating
substance in the driver's system that is not part of the drug screening panel. Therefore, a negative
reading does not preclude the driver from being impaired by another intoxicating substance that
is not included on the drug screening panel.

The oral fluid test instrument may display an “invalid” reading for a specific drug category or
categories. An invalid reading may be due to an insufficient volume of oral fluid within the test
cartridge. A lack of oral fluid would cause the instrument to not properly read a category(s) of
drug, resulting in an invalid result (Alere Toxicology, 2016). An invalid result in one or more drug
categories does not negate positive and/or negative readings in other drug categories.

The second sample, considered a voluntary sample, is collected using the Quantisal® oral fluid
collection device. The DRE will instruct the driver to remove the collector from the package then
position the collector under the tongue then close his/her mouth. The driver will be instructed
not to chew on the pad or talk until the indicator turns blue, or 10 minutes has lapsed. The DRE
will then insert the collector into the Quantisal transport tube and securely replace the cap for
transport. The DRE will complete the Quantisal paperwork and send the sample to the selected
independent laboratory, Forensic Fluids Laboratories (FFL).

FFL was selected for this pilot as the accredited independent laboratory, used for confirmation
testing of the second oral fluid sample to ensure the accuracy and reliability of the Alere DDS2 oral
fluid test instrument. FFL tests for the six drug class panels: amphetamines, methamphetamines,
opiates, cocaine, benzodiazepines, and cannabinoids, consistent with the selected oral fluid test
instrument. FFL provides for a turn-around time of 24 hours or less.
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The counties selected for the Oral Fluid Roadside Analysis Pilot Program were chosen based on
the number of serious injury and fatal traffic crashes involving impaired driving, trained DRE and
DRE prosecutors in the county, their knowledge of the program and willingness to participate in
the pilot, and to reflect Michigan’s highly varied population density.

Impaired
Driving
Traffic

Crashes

Berrien 7 1 761 177
Berrien County Sheriff's Office
Lincoln Township Police Department
Michigan State Police, Niles Post

DRE Impaired

Counties DREs Driving

Prosecutor
Arrests

Delta 3 0 194 30
Escanaba Department of Public Safety

Michigan State Police, Iron Mountain, and
Gladstone posts

Kent 8 3 1842 817
Kent County Sheriff’s office

Grand Rapids Police Department
Michigan State Police, Rockford Post

St. Clair 3 1 550 141
St. Clair County Sheriff's Office

Michigan State Police, Lapeer Post

Washtenaw 10 1 994 332
Ann Arbor Police Department
University of Michigan Police Department
Washtenaw County Sheriff's Office
Pittsfield Township Police Department
Ypsilanti Police Department
Michigan State Police, Brighton Post

MSP (2016)
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PILOT PROGRAM POLICIES

The MSP created policies and procedures regarding the Oral Fluid Roadside Analysis Pilot
Program. In addition, a Memorandum of Agreement (MOA) was executed by the MSP and
partnering agencies to ensure adherence to program policies and procedures.

Prior to participation in the program, DREs attended a one-day training session to include:

¢ History of the Oral Fluid Roadside Analysis Pilot Program
* Review of Public Acts 242 and 243 of 2016
* Proper Utilization of the Alere DDS2 Oral Fluid Test Instrument

* Forensic Fluids Independent Laboratory—collection of voluntary
oral fluid test sample

* Reporting Requirements and Utilizing Proper Forms

Consistent with instructions outlined in the MOA, DREs were expected to follow MSP policies when
investigating operating under the influence of drugs investigations.
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RESULTS FROM THE ORAL FLUID

ROADSIDE ANALYSIS PILOT PROGRAM

DRE initiated traffic stops and impaired driving investigation results, including t