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Executive Summary

In 2009, with House Bill (HB) 2815, the Oregon legislature created the Interagency Compliance
Network (ICN) to improve compliance with Oregon's tax and employment laws. The ICN is
comprised of seven state agencies that share information, collaborate on enforcement, and
conduct educational outreach in accordance with Oregon Revised Statutes (ORS) 670.700. Every
two years, the ICN is required to report on its activities, funding, and revenue impact. This
report outlines events from calendar years 2019 and 2020.

Each ICN agency shares some nexus with issues around worker classification, under-the-table
cash payments to workers, or related workplace and tax issues. The ICN creates a framework
for these agencies to collaborate where their existing programs and activities relate to each
other. Creation of the ICN did not change agencies’ existing duties and responsibilities, nor did
it provide additional statutory enforcement tools for each agency; instead, it fostered
information sharing and collaboration among the agencies to further their common interests.

The ICN operates through a steering committee of leadership from each statutory agency that
meets quarterly and an Enforcement and Communications Group that meets monthly to
collaborate on enforcement activities and share leads regarding non-compliant entities as well
as coordinate outreach events, website updates, and data collection for ICN reports.

Since the last ICN report, Oregon employers and workers along with ICN agencies have faced an
unprecedented business disruption with the COVID-19 pandemic that has impacted all
Oregonians. The pandemic has affected the way Oregon employers employ workers, where
those who were able to continue working perform their duties, and how some employers
conduct business. The pandemic has also challenged ICN agencies, as they had to balance
ensuring public safety and the safety of their employees, with the continued enforcement of
Oregon’s employment and tax laws. While the pandemic greatly changed how ICN agencies
complete their work, agencies were quick to pivot to a “new normal.”
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Participating ICN Agencies

The minimum statutory membership of the ICN includes the following seven state agencies:
e Bureau of Labor and Industries (BOLI)

e Construction Contractors Board (CCB)
e Department of Consumer and Business Services (DCBS)

e Department of Justice (DOJ)
e Department of Revenue (DOR)

e Landscape Contractors Board (LCB)
e Oregon Employment Department (OED)

The ICN can permit additional membership from other state agencies that have an interest in
compliance with laws relating to taxation or employment by entering into an
intergovernmental agreement with the ICN agencies. Coordination under the ICN extends
beyond information sharing to include joint audits, uniform investigative and classification
methodology, coordinated outreach, and policy development.

The work of the ICN, as well as the underlying worker classification problems the coordination
seeks to address, impacts program administration in these agencies in different ways.

For the Oregon Employment Department, when workers are not properly classified, it means
their wages have not been correctly reported and the employer has not paid all required
unemployment insurance taxes. This can delay benefit payments to claimants because there is
no record of their earnings. It can also mean that because an employer has not paid all of its
required taxes, the increased cost of paying benefits to its workers becomes socialized across
those employers who do pay their taxes, ultimately leading to a heavier unemployment
insurance tax burden for those employers who are in compliance. Data collected by the
Unemployment Insurance Tax program is used by other agencies and partners to make
decisions and measure program effectiveness. When workers are misreported, the quality of
the data that others rely on is degraded.

For the Department of Revenue, when workers are not properly classified, it means their wages
have not been correctly reported and that the employer has not withheld payroll taxes,
including the statewide transit tax, or district transit payroll taxes that were paid. When
companies misclassify workers, the Department of Revenue does not receive the quarterly
withholding tax payments due under Oregon law, and instead is reliant on the misclassified
individual filing a personal income tax return and making the required tax payments at the end
of the year. Individual workers who are misclassified may also mistakenly expense items that
would not be allowed under proper classification. Under-the-table wages not reported on
personal income tax returns directly result in lost withholding, statewide transit, and TriMet or
Lane transit tax.
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In the interest of protecting property owners, the Construction Contractors Board and the
Landscape Contractors Board both conduct a field enforcement program to ensure that
contractors properly classify their workers. They share enforcement information with the other
ICN members. The agencies address worker classification, employment tax, and workers’
compensation requirements in their pre-license and continuing education curricula for
licensees. Both agencies disseminate information to the public regarding licensing requirements
and how to verify the status of contractor licenses.

For the Bureau of Labor and Industries, misclassification may result in workers being denied the
protections available to them under the state’s wage and hour regulations. By misclassifying its
employees as independent contractors, an employer may fail to meet its obligations to pay
employees minimum wages and overtime, provide employees with rest and meal periods,
permit employees to accrue and use sick time, and maintain adequate records of hours worked
and wages earned. The informal nature of payments by cash tends to promote disputes
concerning hours worked and wages paid, and results in inadequate recordkeeping on the part
of employers.

For the Department of Consumer and Business Services, Workers’ Compensation Division,
identifying and investigating employers that are attempting to gain an unfair business
advantage by not purchasing required insurance, and/or misclassifying their workers, helps to
level the economic playing field for all employers in Oregon. Additionally, these actions help
ensure that workers who are injured on the job receive timely benefits by way of being able to
file a claim with their employer’s insurer. Robust compliance enforcement also helps reduce the
amount of public funds needed to cover the cost of claims belonging to noncomplying
employers. Sharing information with, and receiving information from ICN partner agencies,
along with participation in the compliance “sweeps,” are additional tools that the Department
of Consumer and Business Services uses to ensure that employers are complying with workers’
compensation insurance coverage requirements. The interaction with partner agencies also
provides valuable opportunities to discuss respective policies and approaches to ensure
employer compliance, and to collaborate on issues and challenges that may impact the work of
the Department of Consumer and Business Services.

The Department of Justice works to assist local, state, and federal law enforcement agencies in
the investigation and suppression of organized crime, and to investigate the investment of
funds in Oregon that have been generated by criminal activities. In light of those mandates, the
Department of Justice’s participation in the ICN is focused primarily on working with other
members of the ICN to identify criminal misconduct by regulated entities and individuals.

The ICN has continued to focus on the following priorities over the past two years:
Outreach and Assistance;
Enforcement Activities;

Internal Development; and
External Factors
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Outreach and Assistance

A primary focus of the ICN is sharing information, educating the public about how to comply
with employment and tax laws, coordinating outreach events, and providing resources to the
public. Whether information is provided through in-person presentations, publications, or the
state’s independent contractor website, all ICN partner agencies have participated in
educational outreach over the past two years. Worker classification issues can be complex;
therefore, a primary goal of the ICN is to make it as easy as possible for everyone to understand
the applicable laws and requirements.

Table 1 contains data regarding outreach in 2019 and 2020 by ICN agencies where the content
involved the ICN:

Table 1
Agency Total Number of Events Number of Collaborative
Attended Events (with other ICN
agencies)
CCB 67 23
DCBS 6 3
DOR 112 8
OED 63 15
LCB 12 1

ICN Website — The state’s independent contractor website (www.oregon.gov/IC) features
resources such as industry-specific examples of employee versus independent contractor
scenarios, video presentations, outside resources for businesses, and literature repositories.
The ICN website contains informational brochures in English, Spanish, Russian, Vietnamese, and
Korean. The site also provides contact information and links for each of the statutory ICN
agencies, directing businesses to agency-specific information related to employment and tax
issues. ICN agencies promote the website during outreach activities and there were more than
42,000 hits on the website during 2019 and 2020.

Educational Outreach Presentations — Educational outreach has been significant over the past
two years despite severe restrictions due to the COVID-19 pandemic. ICN agencies have
attended more than 248 outreach events covering different issues throughout the state.
Although each agency retains its own outreach practices, collaborative efforts have continued
among ICN agencies. The Department of Revenue and the Oregon Employment Department
partnered on dozens of presentations and attended events together. The Construction
Contractors Board’s continuing education program involved other ICN agencies presenting
information to businesses on many occasions. Agencies provide materials for distribution
whenever in-person collaboration is not possible. This practice has led to stronger relationships
between the agencies and better customer service to those seeking information.
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The effectiveness of ICN collaboration has caused additional collaboration beyond ICN agencies,
including the Secretary of State’s office, the Oregon Health Authority, and units not traditionally
part of the ICN such as the Office of Administrative Hearings, Business Oregon, and the Oregon
Health Insurance Marketplace administered by the Department of Consumer and Business
Services. Establishing and maintaining these relationships has given those agencies additional
resources to direct Oregon businesses to the information they need to help ensure compliance.
These other agencies and business units frequently share outreach opportunities and invite ICN
agencies to specialized events based on perceived audience interest in ICN materials.

The Oregon Employment Department publishes a weekly publication, “Business News around
the State” that highlights business activity throughout Oregon, including new businesses that
have opened or are preparing to open. The Department of Consumer and Business Services,
Workers” Compensation Division was able to take a proactive approach to reach out to new
businesses because of this weekly publication. After receiving this publication in 2019 and 2020,
the division mailed out 558 letters to new businesses along with the pamphlet “Why do | Need
Workers” Compensation Insurance.” This outreach effort generated inquiries from business
owners as to their subjectivity, the employers’ responsibility for providing workers’
compensation insurance for their workers, and questions regarding independent contractors.

For ICN Agencies, most events are sponsored by a third party provider. Due to the COVID-19
pandemic, most of those sponsored events were cancelled in 2020. In the meantime, vendors
have been in the process of finding as many alternative options for virtual outreach as possible.
ICN agencies and partners are hopeful to resume in-person activities in 2021.

Small Business Administration — The Oregon Employment Department, through working with
the Small Business Administration’s Boise District Office, participated in outreach events
targeting Oregon businesses in Eastern Oregon. Discussions began on continuing the
coordination between these two agencies because of multiple successful events in early 2020.
Through this partnership, the Oregon Employment Department was able to establish new
connections in Eastern Oregon within the business community enhancing the Oregon
Employment Department’s ability to reach a wider audience.

Enforcement Activities

The ICN was established to increase compliance with employment and tax laws. Education
about what is required leads many businesses into compliance. For others, it is not a matter of
understanding the requirements, but instead a challenge for ICN agencies to identify people,
businesses, and industries that may be intentionally trying to circumvent their requirements
under Oregon law. To ensure that outreach and educational efforts are successful, each ICN
agency conducts some form of compliance activity or enforcement on businesses subject to
employment and tax laws. Whenever possible, ICN compliance specialists are mindful of
situations where other ICN agencies would be interested in participating with compliance
checks to ensure efficient enforcement activity.
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Enforcement and Communications Group Activities — To coordinate enforcement processes,
ICN agencies have developed an ICN Enforcement and Communications Group that meets
monthly. The group shares information about non-compliant entities, offers assistance with
audits, shares success stories, and discusses newly identified methods used by non-compliant

entities to avoid legal responsibilities.

+* ICN Audits — The Department of Revenue and the Oregon Employment Department each
conduct compliance audits on behalf of other ICN agencies. Both agencies have auditors
that conduct joint audits covering the programs administered by the agencies including
preparing tax assessments resulting from the audit.

To benefit the work of the individual agencies, and as a convenience to employers, the
Oregon Employment Department and Department of Revenue coordinate joint ICN audits.
In 2019, the Department of Revenue and the Oregon Employment Department joint ICN
audit included a reported payroll audit of approximately $18.5M. Auditors discovered an
additional $17.1M in unreported payroll during the course of these audits, as well as 8,310

identified misclassified workers.

In 2020, the Department of Revenue and the Oregon Employment Department were unable
to conduct joint ICN audits due to the COVID-19 pandemic. The Oregon Employment
Department’s audit program curtailed operations during most of 2020 to refocus on the
processing of unemployment insurance benefit payments, including increased work around

worker misclassification issues that arose during the claim filing and eligibility

determination processes. The Department of Revenue employees used the time to wrap up
some outstanding audits and develop and refine queries within the Department of
Revenue’s GenTax system. Those efforts have resulted in an increase in leads for businesses
who have misclassified workers and it is anticipated to result in an increase to the quality of
audits in 2021. The Department of Revenue’s ICN auditor was able to conclude nine ICN
audits resulting in almost $7.8M in underreported wages. As the state of Oregon opens up
and the Oregon Employment Department’s audit program is able to recommence

operations, the six joint ICN audits that were identified in early 2020 will resume.

Table 2 describes the results of the joint audits:

Table 2
Unemployment Insurance and Payroll Audits

2019 Total
ICN Audit Results (Calendar Year) Audits A121:|2t(s) Audits
Total payroll audited $18,503,051 | Not conducted $18,503,051
Total unreported payroll discovered in audits $17,144,652 | Not conducted $17,144,652
Total number of misclassified workers identified 8,310 | Not conducted 8,310
Total Unemployment Insurance Tax assessed $373,376 | Not conducted $373,376
through audits
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In addition to these joint audits, ICN agencies also refer matters to each other. In 2019 and
2020, the Bureau of Labor and Industries referred 48 cases to ICN partner agencies and
participated in enforcement activities with other agencies.

Compliance Audits and Investigations — Each agency conducts compliance audits and may
share results with other agencies during or after the audit. This allows other ICN agencies to
see non-compliance issues during the normal course of business. While the varying ICN
agencies are tasked with differing core responsibilities, sharing the information gleaned
from these audits is vital to other ICN agencies when identifying non-compliant entities.
Agencies sometimes conduct combined activities, with compliance staff from multiple
agencies going on enforcement sweeps or conducting audits. When a change is made to an
employer’s quarterly payroll report, the Oregon Employment Department shares all audit
information with the Department of Revenue on a quarterly basis.

The Oregon Employment Department and the Department of Revenue conduct regular
compliance audits in order to provide information to businesses and ensure that employers
understand and follow the law regarding taxation and employment. While these audits are
not always conducted jointly with other agencies, the Oregon Employment Department and
the Department of Revenue share audit results with each other any time that a change is
made to the information originally provided by the employer.

In addition to ICN efforts, the Oregon Employment Department met the Department of
Labor audit penetration (1%) for to 2019. In 2020, the Oregon Employment Department’s
audit program curtailed operations due to the COVID-19 pandemic, but was able to
complete audits during the first part of the year.

Year Audits Payroll Unreported Misclassified | Additional
Completed Reviewed Wages Workers Ul Tax
Found Found Assessed
2019 1,378 | $822,019,914 $25,966,711 2,789 | $384,658
2020 295 | $358,132,355 $2,535,590 610 $53,232

While the Department of Revenue’s new core system (GenTax) has automated much of the
non-filing identification and notice processes, the Department of Revenue continues to
maintain an audit presence to fulfill the aims of the ICN. In 2019, 1,607 Department of
Revenue investigations identified $9,484,976.66 in underreported payroll. In 2020, the
Department of Revenue was unable to complete as many in-person site visits to support
public health efforts designed to mitigate the spread of COVID-19. The Department of
Revenue focused on reaching out to taxpayers via telephone or email as well as increasing
the number of audits completed. These efforts resulted in an additional $16,537,673.89 in
underreported payroll.

The Department of Consumer and Business Services, Workers’ Compensation Division
conducts investigations of workers’ compensation insurance coverage violations, which may
result in penalties being assessed against non-compliant employers. If misclassification of
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workers or unreported payroll is identified, the Department of Consumer and Business
Services shares those findings with the Oregon Employment Department and the
Department of Revenue. If the Department of Consumer and Business Services identifies
Construction Contractors Board and/or Landscape Contractors Board violations (specifically
contractors with employees and no active workers’ compensation insurance) during an
investigation, those findings are shared with the respective agencies.

The Bureau of Labor and Industries conducts investigations into wage claims and complaints
from workers and others, which may result in determinations of unpaid wages and civil
penalties against non-compliant employers. During the period covered by this report, the
Bureau of Labor and Industries investigated 48 cases involving possible misclassification of
employees as independent contractors, unpaid interns, or volunteers. Unpaid wages owed
to workers in these cases totaled $33,794.10. In these cases, the Bureau of Labor and
Industries was able to facilitate the restitution of $2,810 in unpaid wages for Oregon
workers.

Detection Efforts — Agencies in the ICN continue to work together to identify methods of
detecting those businesses and individuals operating outside of the law.

7
L X4

Sweeps — ICN enforcement activities include the use of “sweeps,” where ICN agencies travel
to regions of the state together and conduct a coordinated investigation of a worksite to
ensure that all compliance issues involving licensing, workers, safety, and payroll are being
addressed. These sweeps have proven to be successful beyond the particular investigation
as they provide public awareness of compliance requirements being investigated.

o Interagency cooperation — the Department of Revenue and the Bureau of Labor and
Industries participated in one joint sweep.

o The Department of Revenue conducted two independent sweeps and one joint sweep
with the Bureau of Labor and Industries. In total, 346 job sites were visited in which 436
businesses were checked for compliance. Of the 642 employees interviewed, 36 were
found to be misclassified.

The Landscape Contractors Board investigators performed more than 200 jobsite checks
throughout the state in calendar years 2019 and 2020. These jobsite checks resulted in
potential enforcements that were referred to other agencies as warranted. The majority of
the referrals went to the Construction Contractors Board and the Department of Consumer
and Business Services.

Cash Payments — To reach and dissuade businesses that pay cash to employees “under the
table,” the Construction Contractors Board has taken charge of outreach in this area and
developed an educational video as part of its continuing education requirements for
construction contractors. The audience for this video is general construction contractors,
but the message is appropriate for any business that pays cash to employees.
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The Department of Justice, the Oregon Employment Department and the Department of
Revenue have been working closely together to identify businesses that deliberately
circumvent state laws and employ methods to avoid detection by ICN agencies, such as
paying employees “under the table” in cash.

/7
A X4

Referrals — Many ICN investigations are initiated based on referrals from the public. Each
agency has its own method for taking complaints from the public. These complaints, when
relevant to other ICN agencies, are shared at monthly Enforcement and Communications
Group meetings. The ICN website has a method for submitting complaints, which can be
anonymous. Complaints submitted through the ICN website are reviewed and forwarded to
partner agencies that would be interested depending on the nature of the complaint. There
were 33 complaints received through the ICN website and distributed to ICN agencies from
2019 through the end of 2020. Customers can also call a single point of contact with
guestions about the ICN, classification, or resources. These calls are usually handled with
one-call resolution, with occasional referral to other agencies when necessary. Currently,
the Oregon Employment Department manages the emails and calls generated from the ICN
website.

In 2019 and 2020, the Department of Consumer and Business Services, Workers’
Compensation Division referred 509 cases to ICN partner agencies, of which 54 were also
referred to agencies outside of the ICN. The Construction Contractors Board, Landscape
Contractors Board, and the Department of Consumer and Business Services, Workers’
Compensation Division are closely connected with regard to contractor licensing and the
requirements associated with workers’ compensation insurance. In 2019 and 2020, the
Department of Consumer and Business Services, Workers’ Compensation Division received
335 referrals from the Construction Contractors Board for possible violations of workers’
compensation insurance. These referrals may not have resulted in an enforcement order,
but they provided the opportunity to make contact and educate contractors on the
requirements of having workers’ compensation insurance for their workers.

The Department of Consumer and Business Services, Workers’ Compensation Division is
compiling data from cases involving independent contractor issues and the possible
misclassification of workers, however, under workers’ compensation law, the controlling
factor pertaining to subjectivity hinges more on the judicially constructed definition of a
worker instead of the definition of an independent contractor. The Department of
Consumer and Business Services, Workers’ Compensation Division applied the judicially
constructed tests, known as the “Right to Control Test” and “Nature of the Work Test,” as
part of its analysis in approximately 105 cases in 2019 and 2020.

Department of Justice Involvement — The Department of Justice has been actively participating
in ICN enforcement activities by requesting information from agencies in order to gain evidence
for prosecutions and develop strategies for case development. The Department of Justice is
instrumental in representing agencies during the appeal process that results from ICN
enforcement efforts. They continue to participate in ICN meetings and request assistance from
ICN agencies to develop cases. The Department of Justice provides legal assistance to the
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Department of Revenue in their attempts to collect tax debts owed by businesses. In 2019 and
2020, they reviewed and approved till taps of marijuana retailers on behalf of the Department
of Revenue, which resulted in confiscations. These location based seizures involve local law
enforcement assistance and coordination to ensure safety and custody of the cash during the
seizure.

Recidivism — The ICN also focuses on identifying whether previously audited businesses remain
compliant after being audited or investigated. The Department of Revenue and the Oregon
Employment Department analyze whether businesses subject to an audit actually file returns
for the periods for which they were audited. Of the nine ICN audits completed in 2019, five
continue to submit timely payroll reports, two have since closed, and two are in settlement
negotiations.

While this is not a definitive indicator of continued compliance, it does give at least a partial
picture of ongoing compliance by employers. The only way to determine if employers are
remaining fully compliant is to perform another payroll audit. The Oregon Employment
Department typically does not conduct follow-up audits within a three-year period, but does
investigate complaints or referrals about the business if they receive any.

Complaints about recently audited businesses misclassifying workers are rarely received. Most
complaints received are on businesses that either have never been audited or have a current
audit scheduled. Compliance Specialists also identify new businesses who have not been
following requirements and work with them to bring them into compliance.

Internal Development

The ICN is constantly working to improve methods and expand its abilities to educate the
public, encourage compliance with tax and employment laws, and enhance each agency’s
collaborative abilities. This section describes some of the proposed efforts underway for
improvement.

Non-ICN Agency Involvement — On many occasions, agencies outside the ICN have played roles
in furthering ICN goals, especially with educational outreach. Oftentimes successful interactions
with the public resulted from sharing information about presentation opportunities, referrals to
business conferences, and recommending ICN speakers to certain groups. The Oregon
Secretary of State’s Office of Small Business Advocacy continues to be a steadfast supporter of
ICN activity, as has the Oregon Health Authority and the Office of Administrative Hearings.
Whether these relationships can be leveraged further to include compliance issues is worth
exploring, taking into account the interests of all agencies and the requirement of new
interagency agreements for ICN inclusion.

The Oregon Employment Department’s Unemployment Insurance Tax program presented an
overview of what the ICN does and how their joint audits find their way to hearings during the
training of new administrative law judges (ALJs) for the Oregon Administrative Hearings. This
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training was conducted in 2020 through video conferencing despite COVID-19. This kind of
event allows ICN agencies to better plan for the future and ensures there is a deep bench of
ALJs to hear cases that will come up from audits.

Excluded Workers — Oregon law has multiple definitions of employment used by various
agencies and programs. There are also many different exemptions from the various definitions,
with some exemptions applying only to some programs or requirements. The Oregon
Employment Department, the Department of Revenue, and Construction Contractors Board use
the definitions of “Employment” found in ORS chapter 657, with exclusions to the term
occurring in ORS 657.030 and 657.040 through 657.094. The Department of Consumer and
Business Services uses definitions found in ORS 656.027 for excluded employment. Legislation
has been initiated in the current 2021 session to address this issue.

External Factors

ICN agencies must be reactive to certain situations beyond the control of the ICN. While ICN
agencies take neutral stances on the following topics, they can require a reassessment of how
an agency will conduct business.

Court Decisions — The Oregon Court of Appeals issued an opinion in SAIF Corp. v. Ward, 307 OR
App 337 (2020) on October 21, 2020, that interprets “leasehold interest” as used in ORS
656.0257(15). The court found that a worker must have the right to possess, use and control
the vehicle for purposes other than providing it to the carrier. The court found that a worker
who does not have this right is not covered by the exclusion in ORS 656.027(15) and is
therefore a subject worker unless covered by another exclusion.

The Oregon Court of Appeals’ ruling has the potential of having a significant impact on the
trucking industry. Businesses will need to examine their current practices and possibly make
changes in accordance with the ruling. Additionally, companies with workers’ compensation
coverage may have increased premiums to pay for drivers that were previously exempt.

Following the ruling, the Department of Consumer and Business Services, Workers’
Compensation Division issued an industry notice to employers, insurers, agents, and brokers
describing the possible impacts. The Department of Consumer and Business Services, Workers’
Compensation Division also enlisted the assistance of the Oregon Department of
Transportation Motor Carrier Division, the Oregon Trucking Association, the National Council on
Compensation Insurance, the Department of Consumer and Business Services’ Small Business
Ombudsman, and the Department of Consumer and Business Services Division of Financial
Regulation to help communicate this critical information to stakeholders.

Gig Economy Service Providers — Gig economy employers have continued to expand in Oregon
since our last report. New mobile apps and their respective “employment opportunities” seem
to appear daily. Much has been in the news on a national basis regarding the employment
status of those providing services to these entities. In Oregon, there has been a focus on gig
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employers as part of the ICN audit efforts. The goal is always to have at least one ongoing audit
of a gig employer.

Gig audits are time consuming and tend to be very litigious once an assessment is

issued. Although some of these service providers meet the definition of an independent
contractor per ORS 670.600, most do not. The battle to bring non-complaint employers within
regulation will continue for some time, with the ultimate goal of achieving voluntary
compliance.

COVID-19 Pandemic — The single largest factor that changed the work of the ICN agencies over
the past two years is the challenge posed by the ongoing COVID-19 pandemic. In supporting
the Governor’s Executive Orders to reduce the spread of COVID-19 in the state, ICN agencies
temporarily curtailed certain investigatory actions including site visits or construction site
sweeps, field calls, and in-person or field audits. This added complexity and time for each
investigation to support necessary social distancing and ensure the safety of ICN agency
employees and the public. Employees who were unable to conduct fieldwork due to underlying
medical conditions or inability to social distance were reassigned to duties within the ICN
agencies such as identifying businesses that had ceased operation. The pandemic also stretched
these agencies to capacity to handle the increased workload and call volumes with record
numbers of Oregonians becoming unemployed, many for the first time. Supporting these
individuals was a paramount focus of ICN agencies in 2020.

The federal response to the pandemic also impacted the work of ICN agencies. The Department
of Revenue and the Oregon Employment Department partnered to share information related to
claim eligibility for the Pandemic Unemployment Assistance program. The Oregon Employment
Department was tasked with standing up the Pandemic Unemployment Assistance program
aimed to provide unemployment insurance benefits to the self-employed and others who were
not eligible to receive benefits through the regular unemployment insurance program. Many
Oregonians applied for Pandemic Unemployment Assistance only to learn they were employees
under state law and eligible for benefits through the regular unemployment insurance program.
This issue shed even more light on the impact of proper worker classification.

Additionally, more than 60,000 Oregon businesses applied for Paycheck Protection Program
(PPP) loans/grants based on publicly available information from the U.S. Small Business
Administration. These loans were intended to cover payroll for 8 weeks. Despite the temporary
nature of these loans, ICN agencies provided guidance to businesses, and the payroll associated
with the loans is included with ICN agency investigations to ensure appropriate payroll taxes
were withheld.

Conclusion - Issues with misclassification of independent contractors happens in part from
ambiguity in the definition of independent contractor as provided in ORS 670.600. The
definition of independent contractor provides employers discretion in making these
determinations. For employers seeking to “game the system,” misclassifying workers as
independent contractors comes with presumed financial benefits to the employer. This
financial incentive may inadvertently create an opportunity in which bad actors may
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(mis)classify employees as independent contractors and hope that ICN agencies that perform
compliance audits, do not audit the business side. As we have seen in past recessions, the
pressure that struggling Oregon businesses are under during difficult economic times may lead
to increased misclassification to avoid paying payroll taxes for some time.

The test in ORS 670.600 depends on weighing a number of different factors, which means
investigating worker classification issues can be a resource intensive process for agencies, and
can lead to even more resource-intensive litigation. The test in ORS 670.600 also means that
even after this process has been completed, a business might make a minor change in its
relationship with workers, requiring the investigation and potential litigation cycle to begin
again. Regardless, greater investment in ICN agency enforcement reach will increase the
likelihood that those businesses misclassifying workers to avoid correct application of Oregon
law are discovered and employees are appropriately classified. This approach would also
minimize any major impacts to businesses who appropriately classify workers as independent
contractors.
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ICN Agency Contacts

Bureau of Labor and Industries
Sonia Ramirez

Administrator

Wage and Hour Division
Sonia.Ramirez@state.or.us

Construction Contractors Board
Chris Huntington

Administrator
chris.huntington@state.or.us

Department of Consumer and Business Services
Sally Coen

Administrator

Workers' Compensation Division
Sally.C.Coen@oregon.gov

Department of Justice
Michael Slauson

Chief Counsel
Michael.Slauson@state.or.us

Department of Revenue

John Galvin

Withholding and Payroll Tax Manager
Business Division
John.M.Galvin@oregon.gov

Landscape Contractors Board
Elizabeth Boxall

Administrator
Elizabeth.Boxall@oregon.gov

Oregon Employment Department

Jim Terrusa

Acting Unemployment Insurance Division Deputy Director for Tax
Unemployment Insurance Division

James.L.Terrusa@oregon.gov
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