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HB 4402 A STAFF MEASURE SUMMARY Carrier: Sen. Girod

Joint Committee On The Third Special Session of 2020

Action Date: 12/21/20
Action: Do pass the A-Eng bill.

Senate Vote
Yeas: 5 - Burdick, Girod, Manning Jr, President Courtney, Thatcher

House Vote
Yeas: 4 - Alonso Leon, Drazan, Speaker Kotek, Stark
Nays: 1 - Fahey

Fiscal: Fiscal impact issued
Revenue: No revenue impact

Prepared By: Channa Newell, Counsel
Meeting Dates: 12/21

WHAT THE MEASURE DOES:
Prohibits claims for damages related to COVID-19 infection suffered from acts or omissions of a school if the act or
omission was performed in the course of operating an education program and the school was in compliance with
COVID-19 emergency rules in effect at the time of act or omission. Prohibits claims for activities on school
property if such activities are not operated by the school. Excludes reckless, wanton, or intentional misconduct.
Excludes causes of actions and remedies for claims arising from laws relating to state worker safety and health,
workers’ compensation, state or federal leave and wage, state and federal discrimination or retaliation, or state
and federal specialized instruction. Provides whistleblower protections for school services employees who report
or file complaints relating to violations of laws, regulations, or standards governing the COVID-19 pandemic.
Specifies process for striking prohibited claims. Places initial burden of showing prima facia bar of claim on school.
Shifts burden to plaintiff to establish genuine issue of material fact that claim is not barred. Defines COVID-19
emergency rules, education program, and school. Includes private schools. Excludes Oregon School for the Deaf,
youth corrections education program, and juvenile detention education program from provisions of measure.
Applies to school-sponsored activities occurring on or off campuses. Declares emergency, effective on passage.

ISSUES DISCUSSED:
 Inability of schools to obtain insurance for COVID-19 related claims
 Inclusion of private schools
 Desire to safely reopen schools
 Provisions of measure

EFFECT OF AMENDMENT:
No amendment.

BACKGROUND:
In response to the COVID-19 pandemic and the Governor’s Executive Orders limiting in-person gatherings,
Oregon’s public schools began operating primarily via comprehensive distance learning in April, 2020. If school
districts meet specific metrics related to the prevalence of COVID-19 infections in the community, those schools
can offer limited in-person instruction. Exemptions also exist for limited instruction of specific student groups,
small remote schools, and other circumstances. In anticipation of some in-person instruction, the Oregon
Department of Education (ODE) has issued guidance, with input from school districts, on standards for public
health protocols, including standards for cleaning, disinfection, and ventilation, health services, and ways of
limiting the risk of infection in a variety of scenarios. ODE also published guidance in the form of a toolkit to guide
districts through COVID-19 scenarios.
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Most of Oregon’s public school districts are insured through the Property and Casualty Coverage for Education
(PACE) insurance trust. PACE provides property and liability insurance to school districts, education service
districts, community colleges, and public charter schools. Currently, PACE provides insurance to 194 of Oregon’s
197 school districts, while Portland Public Schools, Salem-Keizer School District, and Beaverton School District are
self-insured. PACE pays the first $1 million of each claim, while the remainder is paid by reinsurance. ORS 30.282
(6)(g) requires PACE to maintain adequate reinsurance coverage. However, PACE has been unable to purchase
reinsurance coverage for COVID-19 because reinsurers are not offering policies.

House Bill 4022 A prohibits claims against school districts for damages arising from COVID-19 infections if the
school’s act or omission was made in compliance with the Governor’s Executive Orders, rules, or other forms of
guidance. The measure does not prohibit causes of actions based on workers’ compensation, occupational health
and safety, wage and hour laws, discrimination, retaliation, or specialized instruction laws. The measure provides
whistleblower protections to third party contractors, such as janitorial service providers, bus drivers, and food
service providers. HB 4022 A sets up a mechanism for an early offramp for claims that may be barred, while
allowing claims that show a genuine issue of material fact to continue through the court process. 


