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259 E. Fifth Ave.,         Tel. (303) 859-0403 

Suite 200-C         Fax (650) 471-7366 

Eugene, OR 97401       seanmalone8@hotmail.com 

 

 

May 1, 2019 

 

Via Email 

Senate Committee on Environment and Natural Resources 

900 Court Street NE  

Salem, OR 97301 

 

Re: HB 3384A (limits reasons counties may deny expansion of certain schools 

on land zoned for exclusive farm use)  

  

Dear Chair Dembrow and the Senate Committee on Environment and Natural Resources,  

I am submitting this letter on behalf of a variety of citizens and organizations that 

are actively engaged in, and deeply care about, Oregon’s land use system, including 

LandWatch Lane County, Rob Handy, Julie Hulme, John White, Shelley Wetherell, 

Friends of Douglas County, Oregon Coast Alliance, Suzi Maresh, Bob Cattoche, Carol 

Von Strum, Mona Linstromberg, Ellen Otani, Deborah Noble, Bob Emmons, Nena 

Lovinger, and Hope Vaccher.  Many of these individuals and organizations have been 

called to uphold and enforce Oregon’s land use laws through the Land Use Board of 

Appeals and appellate courts.  Those victories are inherently undermined when a special 

use interest bill carves out an exception to the very rules established, first, by our 

legislature and, second, by our courts.  Unfortunately, such a scenario exists here, and the 

problem goes beyond Oregon land use and will lead to a violation of federal law.  

On behalf of the aforementioned, I write in strong opposition to HB 3384A.  This 

is yet another land use bill that erodes protections for farmland – a resource the 

legislature has identified as “an important physical, social, aesthetic, and economic asset 

to all of the people of this state, whether living in rural, urban or metropolitan areas of the 

state.”  See ORS 215.243(1); id. at (2) (“The preservation of a maximum amount of the 
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limited supply of agricultural land is necessary to the conservation of the state’s 

economic resources and the preservation of such land in large blocks is necessary in 

maintaining the agricultural economy of the state and for the assurance of adequate, 

healthful and nutritious food for the people of this state and nation.”).  This bill is a result 

of a failed attempt1 to expand an already-sprawling campus for the private Oak Hill 

School, which costs more than $19,0002 for a student K through 6 to attend each year.3 

Lane County’s decision allowing the expansion was reversed by LUBA and affirmed by 

the Court of Appeals. 

Despite several available options to Oak Hill School through the land use process, 

Oak Hill School is seeking relief through HB 3384A4, which opens up yet another hole in 

Oregon’s once-comprehensive land use system.  For example, Oakhill school could 

pursue the longstanding permitted “exception” under existing law.  That administrative 

rule specifically allows entities such as Oakhill school to seek an exception: 

“No enclosed structure with a design capacity greater than 100 people, or a group 

of structures with a total design capacity greater 100 people, shall be approved in 

connection with the use within three of an urban growth boundary, unless an 

exception is approved pursuant to ORS 197.732 and OAR chapter 660, division 4, 

or unless the structures is described in a master plan approved under the provision 

of AR 660, division 34.” 

Oakhill school and the other similarly situated schools already have this escape hatch to 

pursue an exception.  There is nothing before the Committee that demonstrates any of the 

schools have even sought an exception and been denied an exception to date.  It makes 

greater sense – and it respects existing land use laws – to work within the system than to 

carve out unjustified exceptions to the statutes.  In the parlance of the courts, Oakhill has 

not exhausted its administrative remedies by not having even pursued the “exception” 

allowed by the rule. 

 Likewise troubling is the intent to exempt a type of use (here, schools) from the 

requirements of ORS 215.130, which contain Oregon’s nonconforming use requirements.  

Creating piecemeal exceptions to Oregon’s land use system, including its protections for 

farmland, creates a dangerous precedent because it opens the door to exempting other 
                                                            
1 Exhibit A, See LandWatch Lane County v. Lane County, __ Or LUBA __ (LUBA No. 2017-

043, October 16, 2017). 
2 Exhibit B, Tuition at Oakhill School.  
3 While no one opposes increased access to education, it is simply unnecessary to violate federal 

law (see below) and degrade Oregon’s resource land and land use system in the name of 

education.   
4 Exhibit C, Indeed, there is little doubt that this bill is for a specific school, after LUBA and the 

Court of Appeals rejected the County’s land use decision.  Representative Wilde sent a 

legislative update email that refers to HB 3384A as “[m]y bill to help Oak Hill expand ….”  
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specific uses from compliance with components of land use law.  One need only use their 

imagination to think of other uses that could be exempted from nonconforming use law 

on farmland with unqualified expansion, including playgrounds, community centers, golf 

courses, museums, and so forth.  There is simply no rational basis for excepting a school 

on farmland over any other use, and this bill invites the legislature to do the same with 

another use at a future date.  Again, this is simply the piecemeal degradation of Oregon’s 

statewide land use system, and it is overkill to exempt an entire use for a particular school 

when the school has options available to it under existing law.  

 The proposed bill here is also contrary to the legislature’s more conservation-

oriented HB 3099 (Oregon Laws 2009, chapter 850) from 2009, which gave rise to the 

language at issue at here, wherein the legislature intended to:  

“reduce the number of uses allowed on EFU-zoned lands and to impose 

restrictions on some of those uses.  First, it amended the EFU-zoning statutes to 

change schools from a subsection (1) use to a subsection (2) use.  Second, it 

amended the statutes to require that schools on EFU-zoned land must be ‘primarily 

for residents of the rural area in which the school is located.’  That change is 

codified at ORS 215.213(2)(y).  And finally, to address concerns about the effect 

these statutory changes might have on existing schools, some of which might 

become nonconforming uses if they were not ‘primarily for residents of the rural 

area in which the school is located’ or did not comply with subsequently enacted 

local criteria, HB 3099 adopted language that is now codified at ORS 215.135, 

which sets out special standards for expansion of schools that existed on January 

1, 2010, the date HB 3099 became effective.  Those special standards were 

expressly ‘in addition to’ any statutory rights those existing schools might have to 

expand as nonconforming uses under ORS 215.130.” 

LandWatch v. Lane County, Slip op. 6-7.  The legislature now is proposing an about-face 

from its legislation in 2009 without so much as a rational justification for doing so.  

Instead of protecting farmland and minimizing nonconforming uses, the legislature is 

now proposing to develop farmland and exempt schools from nonconforming use 

requirements.   

 Despite the adverse effect the bill will have on farmland throughout the state and 

on the integrity of nonconforming use law, a significant concern should be whether the 

matter will violate the Religious Land Use and Institutionalized Persons Act, 42 U.S.C. 

§§ 2000cc, et seq.  (RLUIPA).  Through my analysis, I have determined that HB 3384A 

will lead to a violation of RLUIPA.  RLUIPA protects individuals, houses of worship and 

other religious institutions from discrimination in zoning and landmarking laws. With this 

bill, the violation of RLIUPA is readily apparent.  The 2010 amendments cited above also 

resulted in administrative rules that Oakhill school was unable to satisfy in LandWatch, 
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see supra, and that HB 3384A will now waive altogether.  See HB 3384A, Section 

1(2)(a)-(c) (waiving requirements that are contained in OAR 660-033-0130(2)).  OAR 

660-033-0132(2) was specifically amended to address the violations of RLUIPA 

identified in Young v. Jackson County, __ Or LUBA __ (LUBA No. 2008-076, December 

23, 2008).  HB 3384A simply reinstates the legal regime that was previously found to 

be in violation of RLUIPA by treating schools differently than churches.  By 

exempting existing schools (and not churches) from the administrative criteria via 

Section 1(2)(a)-(c) of HB3384A, the bill puts churches and schools on an uneven playing 

field, resulting in a violation of RLUIPA.  Indeed, even the law firm that represented 

Oakhill school in its failed application noted that churches must be on equal footing as 

other uses:  “The rule had been revised in 2010 to add broadly applicable limit on a 

proposed structure’s ‘design capacity’ in order to treat churches and other uses equally.”  

Exhibit D at 2.  This bill violates that straightforward principle.    In light of this pending 

violation, I will be reaching out to the Department of Justice to put them on notice of this 

problem.    

For the reasons above, I cannot lend support to HB 3384A because to do so would 

to degrade this state’s resource land, poke unnecessary holes in this state’s land use 

system, and violate federal law. 

Sincerely, 

 

Sean T. Malone 

Attorney at Law 
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BEFORE THE LAND USE BOARD OF APPEALS 1 

OF THE STATE OF OREGON 2 
 3 

LANDWATCH LANE COUNTY, 4 
Petitioner, 5 

 6 
vs. 7 

 8 
LANE COUNTY, 9 

Respondent. 10 
 11 

LUBA No. 2017-043 12 
 13 

FINAL OPINION 14 
AND ORDER 15 

 16 
 Appeal from Lane County. 17 
 18 
 Salvatore Catalano, Eugene, filed the petition for review and argued on 19 
behalf of petitioner. 20 
 21 
 H. Andrew Clark, Assistant County Counsel, Eugene, filed the response 22 
brief and argued on behalf of respondent. 23 
 24 
 HOLSTUN, Board Member; RYAN, Board Chair; BASSHAM Board 25 
Member, participated in the decision. 26 
 27 
  REVERSED 10/16/2017 28 
 29 
 You are entitled to judicial review of this Order.  Judicial review is 30 
governed by the provisions of ORS 197.850. 31 

Exhibit A
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Opinion by Holstun. 1 

NATURE OF THE DECISION 2 

 Petitioner appeals a county decision that approves Oak Hill School’s 3 

request for approval to expand two existing school buildings. 4 

FACTS 5 

 Oak Hill School is located on exclusive farm use (EFU)-zoned land and 6 

is less than three miles from the City of Eugene and City of Springfield urban 7 

growth boundaries (UGBs).  Although the 61.86-acre school tract is zoned 8 

EFU, it does not contain any high-value farm land.  The existing school is 9 

designed to serve more than 100 students.  The expanded school would be 10 

designed to serve even more students.  The existing buildings are not separated 11 

by at least one-half mile.  The central issue in this appeal is whether a Land 12 

Conservation and Development Commission (LCDC) administrative rule that 13 

limits the design capacity of closed structures and imposes spacing 14 

requirements, if the closed structures are within three miles of a UGB (hereafter 15 

the three-mile rule), applies to Oak Hill School.1  Based on a statute and 16 

conforming LCDC administrative rules that took effect on January 1, 2010, the 17 

county found that the three-mile rule does not apply.  The central issue in this 18 

appeal is whether that finding is based on a misconstruction of the applicable 19 

statutes and administrative rules. 20 

                                           
1 We set out the text of the three-mile rule later in this opinion. 
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INTRODUCTION 1 

 LCDC amendments to the three-mile rule, 2009 legislation affecting 2 

schools on EFU-zoned lands, and LCDC rulemaking related to that 2009 3 

legislation overlapped somewhat during 2009 and 2010.  Although these 4 

legislative and rulemaking efforts concerned similar or overlapping subject 5 

matter (concerns about urban intensity uses on rural land) and occurred during 6 

roughly the same time period, they were separate proceedings.  We first discuss 7 

the key events in each of those separate proceedings chronologically before 8 

turning to petitioner’s assignments of error.  Before doing that, however, we 9 

briefly describe one aspect of the relationship of the EFU-zoning statutes and 10 

the LCDC’s administrative rules that govern EFU zoning, which has a bearing 11 

in this appeal. 12 

A. The EFU Statutes and LCDC Administrative Rules 13 

The EFU statutes are codified at ORS 215.203 through 215.327.  The 14 

statutes have been amended many times since they were first enacted in 1963 15 

and are wide-ranging and quite complex.  For purposes of this appeal, it is 16 

important to understand that one part of the EFU-zoning statutes authorizes two 17 

categories of uses, which are set out at ORS 215.213(1) and 215.283(1) 18 

(hereafter subsection (1) uses) and ORS 215.213(2) and 215.283(2) (hereafter 19 

subsection (2) uses).2  The Oregon Supreme Court has drawn a distinction 20 

                                           
2 ORS 215.213(1) and (2) apply to what are referred to as marginal land 

counties; ORS 215.283(1) and (2) apply to all other counties.  The subsections 
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between subsection (1) and subsection (2) uses.  The Court described 1 

subsection (1) uses as uses that are allowed by right, which may not be subject 2 

to additional local criteria.  Brentmar v. Jackson County, 321 Or 481, 496, 900 3 

P2d 1030 (1995).  But subsection (2) uses may be subject to additional local 4 

criteria and are subject to additional statutory criteria as well.  In a subsequent 5 

decision, the Oregon Supreme Court further clarified that the prohibition 6 

against applying additional local government criteria to subsection (1) uses did 7 

not apply to LCDC.  Lane County v. LCDC, 325 Or 569, 583, 942 P2d 278 8 

(1997).  LCDC is therefore free to enact administrative rules that regulate both 9 

subsection (1) and (2) uses more stringently than the EFU statutes, even if the 10 

rules “have the effect of prohibiting uses otherwise permissible under the 11 

applicable statue.”  Id.  The three-mile rule is an example of such a rule, since 12 

in its original and current form, it prohibits certain uses that would otherwise 13 

be permissible under the EFU-zoning statutes.  The interaction between the 14 

EFU zoning statute and LCDC’s rules governing agricultural land make the 15 

already complicated statutes even more complicated.3 16 

                                                                                                                                   
of ORS 215.213 and 215.283 authorize similar but not identical lists of uses.  
Only Lane and Washington Counties took advantage of the marginal lands 
authorization before it was repealed in 1993.   

3 An additional complicating factor is introduced when counties enact their 
own EFU zoning ordinances, patterned after the statutes and rules, but 
frequently deviate from the statutory and rule language.  Fortunately, this 
additional complicating factor is not present in this appeal. 

Exhibit A



Page 5 

B. LCDC’s Three-Mile Rule and Young v. Jackson County 1 

 LCDC first enacted its three-mile rule in 1992.  At the time of LUBA’s 2 

decision in Young v. Jackson County, 58 Or LUBA 64, 70 (2008), aff’d 227 Or 3 

App 290, 205 P3d 890 (2009), it prohibited churches and schools within three 4 

miles of a UGB, with an exception for existing structures.4 As LUBA explained 5 

in Young the only uses that the three-mile rule applied to at that time were 6 

churches and schools, both of which were subsection (1) uses. 7 

 Young concerned an application to operate a church within three miles of 8 

a UGB.  When the county denied the application based on the three-mile rule, 9 

the applicant appealed to LUBA and argued that application of the three-mile 10 

rule to churches, while a number of other secular assemblies were not subject 11 

to the three-mile rule, meant the three-mile rule applied to churches “on less 12 

that equal terms with a nonreligious assembly or institution,” in violation of the 13 

Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA). 58 14 

Or LUBA at 67. LUBA agreed with the applicant. Id. at 80. LUBA’s agreement 15 

with the applicant on that point either meant a three-mile rule that applied only 16 

to churches and schools could not be applied to churches at all, or that the 17 

                                           
4 In 2008, OAR 660-033-0130(2) provided: 

“The use shall not be approved within three miles of an urban 
growth boundary unless an exception is approved pursuant to ORS 
197.732 and OAR chapter 660, division 4. Existing facilities 
wholly within a farm use zone may be maintained, enhanced or 
expanded on the same tract, subject to other requirements of law.” 
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three-mile rule could only be applied to churches if it “furthers a compelling 1 

governmental interest and is the least restrictive means of furthering that 2 

compelling governmental interest,” which the county had not demonstrated.  Id. 3 

 LUBA’s decision in Young was issued on December 23, 2008.  The 4 

Court of Appeals affirmed LUBA’s decision, without opinion, on March 25, 5 

2009. 6 

C. HB 3099 7 

The next relevant event occurred on July 28, 2009. During the 2009 8 

regular legislative session, the legislature enacted HB 3099 (Oregon Laws 9 

2009, chapter 850).  The purpose of HB 3099 was to reduce the number of uses 10 

allowed on EFU-zoned lands and to impose restrictions on some of those uses.  11 

As relevant in this appeal, HB 3099 did three things.  First, it amended the 12 

EFU-zoning statutes to change schools from a subsection (1) use to a 13 

subsection (2) use.5  Second, it amended the statutes to require that schools on 14 

EFU-zoned land must be “primarily for residents of the rural area in which the 15 

school is located.”  That change is codified at ORS 215.213(2)(y).  And finally, 16 

to address concerns about the effect these statutory changes might have on 17 

existing schools, some of which might become nonconforming uses if they 18 

were not “primarily for residents of the rural area in which the school is 19 

                                           
5 The primary legal effects of the change from subsection (1) use to 

subsection (2) use was to subject schools to the approval criteria at ORS 
215.296 and to potentially subject schools to additional county standards or 
criteria. 
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located,” or did not comply with subsequently enacted local criteria, HB 3099 1 

adopted language that is now codified at ORS 215.135, which sets out special 2 

standards for expansion of schools that existed on January 1, 2010, the date HB 3 

3099 became effective.  Those special standards were expressly “in addition 4 

to” any statutory rights those existing schools might have to expand as 5 

nonconforming uses under ORS 215.130.6   6 

                                           
6 The text of ORS 215.135 is set out below: 

“(1) In addition to and not in lieu of the authority in ORS 
215.130 to continue, alter, restore or replace a use that has 
been disallowed by the enactment or amendment of a zoning 
ordinance or regulation, a use formerly allowed pursuant to 
ORS 215.213(1)(a) or 215.283(1)(a), as in effect before 
January 1, 2010, may be expanded subject to: 

“(a) The requirements of subsection (2) of this section; 
and 

“(b) Conditional approval of the county in the manner 
provided in ORS 215.296. 

“(2) A nonconforming use described in subsection (1) of this 
section may be expanded under this section if: 

“(a) The use was established on or before January 1, 2009; 
and 

“(b) The expansion occurs on: 

“(A) The tax lot on which the use was established on 
or before January 1, 2009; or 

“(B) A tax lot that is contiguous to the tax lot 
described in subparagraph (A) of this 

Exhibit A
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D. Three-Mile Rule Work Group 1 

 In the fall of 2009, LCDC created a work group, composed of an LCDC 2 

commissioner, the Department of Land Conservation and Development 3 

(DLCD) Director and a number of stakeholders to develop rule amendments for 4 

the three-mile rule to correct the RLUIPA violation that LUBA identified in 5 

Young.  That task force ultimately developed proposed rule amendments that 6 

were presented to LCDC at a June 2010 hearing. We discuss those rules below. 7 

E. LCDC’s HB 3099 Administrative Rule Amendments 8 

 Following adoption of HB 3099, LCDC considered amendments to OAR 9 

chapter 660, division 33 to make those rules consistent with the HB 3099 10 

statutory amendments.  Those rule amendments were adopted in November 11 

2009, effective January 1, 2010.  Those rules incorporated the statutory 12 

changes into LCDC’s chapter 660, division 33 rules.   13 

 OAR 660-033-0130 sets out a long list of special standards that apply to 14 

EFU-zoned uses.  The OAR “Chapter 660, Division 033, rule 0120, Table” 15 

(hereafter Rule 0120 Table) sets out uses authorized on EFU-zoned land and 16 

uses a number of letters, symbols and numbers to indicate whether the use is 17 

allowed (A), allowed but requires review (R), is not allowed (*) or is subject to 18 

one or more of the numbered criteria in OAR 660-033-0130.   19 

                                                                                                                                   
paragraph and that was owned by the applicant 
on January 1, 2009.” 
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The HB 3099 administrative rule amendment amended OAR 660-033-1 

0130(18).7 Prior to the HB 3099 rule amendments, OAR 660-033-0130(18) 2 

applied to a number of uses, including schools on “high-value farm land.”8  3 

The HB 3099 rule amendments amended OAR 660-033-0130(18) to 4 

incorporate the statutory language at ORS 215.135 as OAR 660-033-5 

0130(18)(b)-(c).  The rule amendment is set out in the margin and is 6 

substantially identical to ORS 215.135, see n 6.9  To complete the 7 

                                           
7 Prior to its amendment following HB 3099, OAR 660-033-0130(18) 

provided in relevant part: 

“Existing facilities wholly within a farm use zone may be 
maintained, enhanced or expanded on the same tract, subject to 
other requirements of law.” 

As we explain later in this opinion, DLCD understands the “subject to other 
requirements of law” to be a reference to the ORS 215.130 standards governing 
alteration of nonconforming uses. 

8 “High-value farm land” is defined at OAR 660-033-0020(8), which 
identifies certain land in tracts composed of certain soil types as high value 
farm land. 

9 The new OAR 660-033-0130(18) language is in boldface. We have 
omitted irrelevant rule language regarding golf courses. 

“(18)(a) Existing facilities wholly within a farm use zone may be 
maintained, enhanced or expanded on the same tract, 
subject to other requirements of law. * * * 

“(b) In addition to and not in lieu of the authority in ORS 
215.130 to continue, alter, restore or replace a use that 
has been disallowed by the enactment or amendment of 
a zoning ordinance or regulation, schools as formerly 
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incorporation of the HB 3099 statutory changes into OAR chapter 660, division 1 

33, the HB 3099 rule amendments also revised the relevant part of the Rule 2 

0120 Table to read as follows, with new language in underlined boldface and 3 

deleted language in strike-through:10 4 

5 

                                                                                                                                   
allowed pursuant to ORS 215.213(1)(a) or 215.283(1)(a), 
as in effect before January 1, 2010, the effective date of 
2009 Oregon Laws, chapter 850, section 14, may be 
expanded subject to:  

“(A) The requirements of subsection (c) of this section; 
and  

“(B) Conditional approval of the county in the manner 
provided in ORS 215.296.  

“(c) A nonconforming use described in subsection (b) of this 
section may be expanded under this section if:  

“(A) The use was established on or before January 1, 
2009; and  

“(B) The expansion occurs on:  

“(i) The tax lot on which the use was established 
on or before January 1, 2009; or  

“(ii) A tax lot that is contiguous to the tax lot 
described in subparagraph (i) of this 
paragraph and that was owned by the 
applicant on January 1, 2009.” 

10 For clarity, the table format in this opinion is different from the format of 
LCDC’s Rule 0120 Table.  

Exhibit A
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 1 
HV 
Farm 

All 
Other 

 

*18(a) 
or (b-c) 

R2,5, 
18(b-c) 

Public or private schools, including all 
buildings essential to the operation of 
a school. 
 
Public or private schools for 
kindergarten through grade 12, 
including all buildings essential to 
the operation of a school, primarily 
for residents of the rural area in 
which the school is located. 

 2 

 Prior to and after the HB 3099 amendments the * meant that new schools 3 

were not allowed on high-value farm land, but number 18 meant existing 4 

schools on high-value farm land could expand, but only pursuant to OAR 660-5 

033-0180(18) as an expansion of a non-conforming use under ORS 215.130.  6 

Prior to the HB 3099 amendments, on non-high-value farm land, the R2 meant 7 

schools were allowed, subject to review and subject to the three-mile rule at 8 

OAR 660-033-0130(2). 9 

 After the HB 3099 amendments, schools on non-high-value farm land 10 

remain subject to review, and remain subject to the OAR 660-033-0130(2) 11 

three-mile rule, but the Rule 0120 Table indicates existing schools may be 12 

expanded under OAR 660-033-0180(18)(b)-(c), which again are the special 13 

criteria adopted by HB 3099 and codified at ORS 215.135.   14 

 Before turning to the rule amendments LCDC adopted to respond to 15 

LUBA’s Young decision, we note and emphasize that the HB 3099 16 

Exhibit A



Page 12 

administrative rule amendments did not change the three-mile rule at OAR 1 

660-033-0130(2), which remained worded as it was worded when LUBA 2 

issued its decision in Young, and remained applicable to schools on non-high-3 

value farmland.  The three-mile rule did not apply to schools on high-value 4 

farm land, presumably because new schools are prohibited on all high-value 5 

farm land, regardless of proximity to UGBs, subject only to the exception for 6 

expansion of existing schools as non-conforming uses.   7 

F. LCDC’s Three-Mile Rule Amendments 8 

 The proposed rules that were distributed to the LCDC commissioners in 9 

2009/2010 changed the former OAR 660-033-0130(2) three-mile rule 10 

prohibition into a design capacity limitation and minimum spacing 11 

requirement.11 12 

                                           
11 The 2009/2010 proposed OAR 660-033-0130(2) amendments are set out 

below, with the new language in boldface and underlined and the deleted 
language in strike-through: 

“(2) The use shall not be approved within three miles of an urban 
growth boundary unless an exception is approved pursuant 
to ORS 197.732 and OAR chapter 660, division 4. Existing 
facilities wholly within a farm use zone may be maintained, 
enhanced or expanded on the same tract, subject to other 
requirements of law.   

“(2)(a) No enclosed structure with a design capacity greater 
than 100 people, or group of structures with a total 
design capacity of greater than 100 people, shall be 
approved in connection with the use within three miles 
of an urban growth boundary, unless an exception is 
approved pursuant to ORS 197.732 and OAR chapter 
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The audio recording of the June 2, 2009 meeting that considered the 1 

three-mile rule amendments discloses that LCDC Commissioners and DLCD 2 

staff were well aware of HB 3099, and the corresponding January 1, 2010 3 

administrative rule amendments at OAR 660-033-0130(18), and were 4 

concerned about the interaction of those rules and the three-mile rule 5 

amendments.  Much of that discussion, some of which is set out below, is 6 

difficult to follow.  Some of it discloses that DLCD staff considered the 7 

language of old OAR 660-033-0180(18)—which was carried over to OAR 660-8 

033-0180(18)(a) and applies to schools and churches on high-value farm 9 

land—simply provides that existing schools and churches on high-value farm 10 

land can be expanded if they can demonstrate the expansion complies with the 11 

ORS 215.130 standards for altering a nonconforming use.  Much of the 12 

discussion centers around this “nonconforming use” exception for churches and 13 

schools on high-value farm land.  But the discussion also addresses existing 14 

structures that are not on high-value farm land, which are subject to the three-15 

mile rule.  The proposed three-mile rule amendments that were distributed to 16 

                                                                                                                                   
660, division 4, or unless the structure is described in a 
master plan adopted under the provisions of OAR 
chapter 660, division 34.  

“(b) Any enclosed structures or group of enclosed structures 
described in subsection (a) within a tract must be 
separated by at least one-half mile. For purposes of this 
section, ‘tract’ means a tract as defined by ORS 
215.010(2) that is in existence as of June 17, 2010.” 
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the LCDC commissioners before the June 2, 2010 meeting did not include 1 

OAR 660-033-0130(2) subsection (c).  See n 11.  That subsection (c) language, 2 

which was discussed and ultimately adopted at the June 2, 2010 hearing is as 3 

follows: “Existing facilities wholly within a farm use zone may be maintained, 4 

enhanced or expanded on the same tract, subject to other requirements of law, 5 

but enclosed existing structures within a farm use zone within three miles of an 6 

urban growth boundary may not be expanded beyond the requirements of this 7 

rule.” The discussion set out below shows the reference to “the requirements of 8 

this rule” in subsection (c) is a reference to the OAR 660-033-0130(2)(a) 100-9 

person design capacity restriction and the OAR 660-033-0130(2)(a) half mile 10 

spacing requirement, within 3 miles of a UGB.  The references to “2(c)” or 11 

“(c)” in the discussion below are references to the language that ultimately 12 

became OAR 660-033-0130(2)(c): 13 

“[Commissioner] So read the read the proposed 2(c) again.  We’re 14 
looking at 18(a). 15 

“[DLCD Director] Sure. 16 

“[DLCD Staff] (c) existing facilities wholly within a farm use zone 17 
may be maintained, enhanced or expanded on the same tract 18 
subject to other requirements of law comma but enclosed existing 19 
structures within a farm use zone within three miles of an urban 20 
growth boundary may not be expanded beyond the requirements of 21 
this rule.  22 

“[Commissioner] So was 2(c) discussed by the work group? It was 23 
circulated but not discussed? 24 

“[DLCD Staff] 2(c) the recommendation from the work group 25 
came out with and I must say in the last work group Richard 26 
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expressed some uncomfortableness with (c) he as he’s expressed 1 
today.[12] (c) came out as part of the recommendation there was 2 
committee member Laurie Craghead which is another local rep 3 
local government representative by the way suggested well why 4 
don’t we keep this 2(c) but cross reference to 215.130 so I’ll just 5 
say as I wrote it up as the staffer (c) was part of the committee’s 6 
sub group work group’s recommendation but there was still some 7 
moving ambiguity is the best I can put it. 8 

“[Commissioner] So any thought that this sub group that the work 9 
group ought to have a chance to discuss 2(c) further or at all or.  10 

“[DLCD Staff] Well I think that you know I guess I’m speaking 11 
out of school here because I wasn’t on the work group but I think 12 
it’s clearly the intent of the work group that you limit the size of 13 
these places of assembly because that was the basis on which the 14 
new facilities could be established and so it seems contrary to 15 
allow existing facilities to expand beyond that. 16 

“So to me it’s clear that was [the working group’s] intent was to 17 
limit the ability of existing facilities to grow to an urban scale 18 
rather than a rural scale. 19 

“[Commissioner] Subject to the non-conforming use stuff in 20 
215.130 which you described earlier. 21 

“[Director] No.  22 

                                           
12 We understand the referenced uncomfortableness to be with the language 

“[e]xisting facilities wholly within a farm use zone may be maintained, 
enhanced or expanded on the same tract, subject to other requirements of 
law[.]” which appeared in the original version of the OAR 660-033-0130(2) 
three-mile rule, the original OAR 660-033-0180(18) and the HB 3099 
amendments codified at OAR 660-033-0180(18)(a), and ultimately was 
included in OAR 660-033-0130(2)(c).  As we have noted, the director and staff 
apparently understand that language to be reference to ORS 215.130 which 
governs alterations of nonconforming uses, and consider the references to be 
unnecessary and duplicative. 
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“No they intended I think Hanley is correct they intended to put a 1 
hard cap on existing uses [emphasis added]. 2 

“[Commissioner] Right. 3 

“[Director] On existing uses. 4 

“They tried to quantify urban vs. rural.  5 

“[Commissioner] So 2(c) doesn’t do what you want? 6 

“[Commissioner] No, I think 2(c) accomplishes that the problem is 7 
that [it] is more restrictive than 18(a) which is what is authorized 8 
on high-value land.  9 

“[DLCD Staff] And simply that they’re different. 10 

“[Director] So my recommendation is I think the non-conforming 11 
as I’ve said before I think the non-conforming use provisions in 12 
division 33 need attention and harmonization. This is not the rule 13 
making to do that in. I would recommend that you go forward and 14 
adopt the rules that are proposed today frankly with the 2(c) 15 
provision in it, but with direction to staff to as part of 16 
housekeeping rule making on division 33 to address, readdress the 17 
non-conforming  issues generally in division 33 including this one 18 
in particular. 19 

“[Commissioner] So let me 18 or rather 2(c) would say the same as 20 
18(a) and including this phrase ‘subject to other requirements of 21 
law.’  22 

“[Director] No. 23 

“[Commissioner] 2(c) does not have a subject to other 24 
requirements of law? 25 

“[Director] Yes it does.  26 

“It does but it also says in addition to that you also can’t go over 27 
100 [emphasis added]. 28 

“[Commissioner] Right. 29 
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“Right and where Richard says that there’s similarity is then you 1 
go to 215.130 and it says you can’t have additional impacts as a 2 
result of the expansion where 2(c) says there’s a hard and fast 3 
number 100 you can’t go above 100 [emphasis added] for the 4 
place of assembly and so we’ve quantified what that we believe 5 
that impact to neighboring properties we expect the impact to be 6 
and there is the risk until we revise high-value or no until we 7 
revise non-conforming uses there’s a risk that you could have a 8 
facility that was larger on high-value than you could have on 9 
other. 10 

“[Director] Although you I would note that it would be high-value 11 
farmland beyond. 12 

“[DLCD Staff] Beyond. 13 

“Beyond three miles. 14 

“[Commissioner] Okay. 15 

“Great. 16 

“I think we can get out of this. 17 

“I think we have to adopt the (c) language the 2(c) language that 18 
Michael read to us and recognize that there’s a disharmony 19 
between a the high-value farmland other EFU land and that that 20 
needs to be resolved—should be resolved in a later rule making. 21 

“[Director] So just on that last point remember that these uses are 22 
not allowed at all on high-value farmland regardless of how far 23 
they are from the UGB. 24 

“[Commissioner] New uses. 25 

“[Director] New uses. 26 

“[DLCD Staff] New uses. 27 

“[Commissioner] Yeah the only thing we’re talking about in high-28 
values is. 29 
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“Existing.  1 

“Is the opportunity to expand existing. 2 

“[Director] Right. 3 

“[DLCD Staff] Yeah. 4 

“[Commissioner] But that’s not limited to three miles. 5 

“[Director] And that should be addressed in a general if you want 6 
to get into a policy making non-conforming uses you should do 7 
policy making.  8 

“[Commissioner] Yep.  9 

“[Director] But do it in a separate.  10 

“[Commissioner] Well and give notice. 11 

“[Director] Yep. 12 

“[Commissioner] So I’m uncomfortable about doing this without 13 
the work group and so again your thoughts about that. 14 

“It seems like its significant. 15 

“[DLCD Staff] Well one I think that the work group worked to the 16 
end of its workable life on one hand.  Two if you adopt 2(c) I think 17 
you’ll be in harmony with what they recommended if you don’t do 18 
that I suppose it’s an open question so if you go in that direction 19 
I’m pretty comfortable that’s what they intended.”  LCDC June 2, 20 
2010 hearing, 68:49 – 75:53. 21 

 LCDC then proceeded to adopt the three-mile rule amendments, 22 

including OAR 660-033-0130(2)(c). 23 

 The above discussion is at times difficult to follow.  It is clear LCDC 24 

was concerned with the potentially different treatment under the proposed rules 25 

for existing structures on high-value farm land and existing structures on non-26 
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high-value farm land.  But it is equally clear from the above that LCDC made a 1 

decision to wait until a future date to address that different treatment of 2 

existing structures on high-value farmland.13  But that discussion about high-3 

value farm land structures and the, at times, confusing discussion about the 4 

relationship of OAR 660-033-0130(2) and (18) with the nonconforming use 5 

statute aside, one thing is clear from the above.  With regard to structures that 6 

existed prior to adoption of the three-mile rule on non-high-value farmland, 7 

like Oak Hill School, the subject matter of this dispute, OAR 660-033-8 

0130(2)(c) provides that such schools may be “maintained, enhanced or 9 

expanded on the same tract subject to other requirements of law, but enclosed 10 

existing structures within a farm use zone within three miles of an urban 11 

growth boundary may not be expanded beyond the requirements of this rule.” 12 

(Emphasis added.) The “requirements of this rule” is a reference to the OAR 13 

660-033-0130(2)(a) requirement that the design capacity of enclosed structures 14 

be no “greater than 100 people,” and the OAR 660-033-0130(2)(b) “no less 15 

than one-half mile” spacing requirement. 16 

 Turning to the special ORS 215.135 provisions for expansion of schools 17 

that existed on January 1, 2010, those provisions were adopted to address 18 

legislative concerns about the new HB 3099 requirement that schools on EFU-19 

                                           
13 LCDC apparently eliminated that different treatment at a later date by 

amending the Rule 0120 Table to make existing schools on high-value farm 
land subject to the three-mile rule.  
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zoned land must be “primarily for residents of the rural area in which the 1 

school is located” and perhaps concerns about new local criteria that might be 2 

adopted and applied to such existing schools. We have reviewed the hearing 3 

testimony on HB 3099 and there is no suggestion that HB 3099 was concerned 4 

with LCDC’s three-mile rule, which as we have noted applied to schools in its 5 

original form at the time HB 3099 took effect and was within LCDC’s 6 

authority, under the Oregon Supreme Court’s Lane County decision, to regulate 7 

uses allowed in EFU zones more stringently than the legislature.  As far as any 8 

statutory and local criteria are concerned, such existing schools may expand 9 

under the standards set out at ORS 215.130 for nonconforming uses or under 10 

the special provisions set out at ORS 215.135 and OAR 660-033-0130(18)(b)-11 

(c).  But ORS 215.135 and OAR 660-033-0130(18)(b)-(c) were not adopted to 12 

excuse existing schools from complying with LCDC’s three-mile rule. The text 13 

of OAR 660-033-0130(2)(c), emphasized above, that subjects schools on non-14 

high-value farmland to the three-mile rule is not really ambiguous. To the 15 

extent the text of OAR 660-033-0130(2)(c) is ambiguous, due to the admittedly 16 

confusing context it appears in, the legislative history confirms that LCDC 17 

intended the OAR 660-033-0130(2)(a) 100-person design limit and the OAR 18 

660-033-0130(2)(b) “no less than one-half mile” spacing requirement to apply 19 

to expansion of such existing structures.14  So while an existing school on farm 20 

                                           
14 As noted above, the DLCD Director described what became OAR 660-
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land within three miles of a UGB may expand under the standards set out at 1 

ORS 215.130, that expansion may not exceed the OAR 660-033-0130(2)(a) 2 

100 person design limit or the OAR 660-033-0130(2)(b) “no less than one-half 3 

mile” spacing requirement. 4 

 With that lengthy introduction, we turn to petitioner’s assignments of 5 

error. 6 

FIRST ASSIGNMENT OF ERROR 7 

 In its first subassignment of error, petitioner challenges the county’s 8 

finding that OAR 660-033-0130(18)(b)-(c) makes it unnecessary to apply the 9 

three-mile rule in approving the requested expansion.  In its second 10 

subassignment of error, petitioner argues that because it is undisputed that the 11 

existing school has a design capacity in excess of 100 persons and it is 12 

undisputed that the buildings are much closer than the minimum one-half mile 13 

spacing requirement in the three-mile rule, the appealed decision violates the 14 

three-mile rule. And in its third subassignment of error, petitioner largely 15 

restates its first subassignment of error. 16 

                                                                                                                                   
033-0130(2)(c) as a “hard cap on” on expanding existing structures on non-
high-value farmland, and while OAR 660-033-0130(2)(c) authorizes those 
schools to expand if they comply with nonconforming use standards, “it also 
says in addition to that you also can’t go over 100[.]”  And an LCDC 
commissioner explains that while OAR 660-033-0130(2)(c) authorizes 
expansion of existing structures on non-high-value farmland within three miles 
of a UGB if the ORS 215.130 nonconforming use standards are satisfied, “2(c) 
says there’s a hard and fast number 100 you can’t go above 100 for the place of 
assembly[.]” 
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 We note that the county argues, correctly, that in another appeal brought 1 

by the same petitioner in this appeal, which concerned a different school 2 

located within three miles of a UGB, LUBA noted the existence of the HB 3 

3099 legislation and related rules, noted that the statue and rules had been cited 4 

to the hearings officer, and then noted the statute and rules had not been 5 

addressed in the hearings officer’s decision.  Landwatch v. Lane County, 74 Or 6 

LUBA 299, 310-11 (2016). After that we suggested that ORS 215.135 and 7 

OAR 660-033-0130(18) likely would apply, in the event that the county 8 

evaluated on remand whether the school expansion could be approved as a 9 

nonconforming use. Id. However, the issue of whether HB 3099 and OAR 660-10 

033-0130(18) allow an applicant to avoid the OAR 660-033-0130(2) 11 

requirement for schools on non-high-value farmland to comply with the three-12 

mile rule was not before LUBA in that appeal, making any suggestion that the 13 

statute and related rules might do so dicta.  And more importantly, in that case 14 

we did not consider the legislative history of the 2010 three-mile rule 15 

amendments, which resolve any ambiguity in OAR 660-033-0130(2)(c).  That 16 

legislative history makes it clear that LCDC adopted OAR 660-033-0130(2)(c) 17 

specifically to make it clear that its three-mile rule applies to schools on non-18 

high-value farm land within three miles of a UGB.  The rule language is 19 

relatively clear, and the legislative history permits no other conclusion. 20 

 We conclude the county erroneously concluded that ORS 215.135 and 21 

OAR 660-033-0130(18)(b) and (c) make it unnecessary for Oak Hill School to 22 
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comply with the three-mile rule.  And it is undisputed that (1) Oak Hill School 1 

already has a design capacity in excess of 100 students and (2) that the existing 2 

buildings are not spaced “at least one-half mile” apart.  Therefore, the 3 

undisputed facts show the approved expansion violates OAR 660-033-130(2).  4 

Because the approved expansion “violates a provision of applicable law and is 5 

prohibited as a matter of law,” the county’s decision must be reversed. OAR 6 

661-010-0071(1)(c).  Our disposition of the first assignment of error makes it 7 

unnecessary for us to address the second assignment of error. However, in the 8 

interests of a complete adjudication in the event of appeal we briefly address 9 

the second assignments of error. 10 

SECOND ASSIGNMENT OF ERROR 11 

 As we have already explained, HB 3099 changed schools from a 12 

subsection (1) use to a subsection (2) use and added the requirement that such a 13 

school be “primarily for residents of the rural area in which the school is 14 

located.”  ORS 215.213(2)(y).15  Petitioner contends the county erred by 15 

relying on the special expansion provisions at ORS 215.135 and 660-033-16 

0130(18)(b)-(c) to conclude the applicant need not demonstrate that the Oak 17 

Hill School is “primarily for residents of the rural area in which the school is 18 

located.” 19 

                                           
15 The statute is reflected in the Lane Code (LC).  LC 16.212(4)(b-b). 
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 As we have already explained the special provision for expanding 1 

existing schools set out at ORS 215.135 and 660-033-0130(18)(b)-(c) was 2 

specifically adopted to allow existing schools to utilize that procedure to 3 

expand, notwithstanding that they may not comply with the HB 3099 4 

requirement that schools must be “primarily for residents of the rural area in 5 

which the school is located.” 6 

 The first subassignment of error is denied.   7 

 Petitioner cites several LC sections that repeat the statutory requirements 8 

we have already discussed and argues the county misconstrued and violated 9 

those LC provisions for the same reason the county misconstrued and violated 10 

the statutes. 11 

 This subassignment of error is duplicative of the first assignment of 12 

error, and we do not consider it further. 13 

 The second assignment of error is denied. 14 

 The county’s decision is reversed. 15 
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Greetings!  It’s been a productive couple of weeks.  We held five town halls, two on the 

University of Oregon campus, one at Lane Community College, one at Edison Elementary, 

and one in Brownsville.  We’re working on organizing events in Springfield and Marcola as 

well. 

  

With the first chamber deadline behind us, we spent much of the last two weeks voting on 

a number of House bills, and started hearing some from the Senate.  As for my personal 

bills, the Senate Judiciary Committee heard my bill to make sure that veterinarians are 

compensated for the care they provide abused animals and we moved an important bill to 

make sure veterans facing eviction or foreclosure get notified of their rights.  Both have 

bipartisan support.  My bill to help Oak Hill expand will have a public hearing in the Senate 

on May 2, where it enjoys support.  We’re continuing with a strong environmental agenda – 

passing a single-use food service polystyrene ban and the Sustainable Shopping Initiative, 

which expands local ordinances like Eugene’s plastic bag law statewide.  
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The major initiatives are moving forward.  The Student Success Act, bringing $2 billion to 

our PK-12 public schools passed its first committee this week. We should see it on the 

floor soon.  The major housing initiatives remaining are moving through the Ways and 

Means process and improving as they go.  HB 2001 has moved from a state-controlled 

rezoning to one controlled locally.  We’re getting closer to what I prefer – a bill that enables 

local planning and Envision Eugene – but we’re not there yet.  The funding for supportive 

and low-income housing is also still happening, but will probably move along after we have 

our budget projection in mid-May.  The Clean Energy Jobs Act is in its final stages of 

drafting.  I am hopeful that it will pass its first committee soon and head down to Ways and 

Means for the budget piece. 

  

 

 

Exhibit C

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Ffacebook.us17.list-manage.com%2Ftrack%2Fclick%3Fu%3De8269c561a16f8770cf61729c%26id%3D4f945f9ae5%26e%3D0eeaa392bd&data=02%7C01%7C%7Ca8bdb98e4f9d469bca1a08d6cdac15b1%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C636922536311760279&sdata=Dipue4sDxSLuP7P5rWxG1OFrbKDK%2Bz0D5IpcXjlr7DY%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Ffacebook.us17.list-manage.com%2Ftrack%2Fclick%3Fu%3De8269c561a16f8770cf61729c%26id%3D354951e46a%26e%3D0eeaa392bd&data=02%7C01%7C%7Ca8bdb98e4f9d469bca1a08d6cdac15b1%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C636922536311770290&sdata=EkNXLFr2cktajOBUf0VCfTzvd68USjDEzS8LV%2FiMOZA%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Ffacebook.us17.list-manage.com%2Ftrack%2Fclick%3Fu%3De8269c561a16f8770cf61729c%26id%3D8d6312f1e5%26e%3D0eeaa392bd&data=02%7C01%7C%7Ca8bdb98e4f9d469bca1a08d6cdac15b1%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C636922536311780295&sdata=jG8SWuVBV6frqmfurTa0ja7e2cfAhx8Tlyp%2FzNOSjkY%3D&reserved=0


  

 

 

Our healthcare funding proposals have taken an interesting turn.  The tobacco taxes had 

hearings in recent weeks.  Under the current proposal, Oregonians will still pay less than 

they would in California or Washington for tobacco products and we will have substantial 

revenue to support the adverse health outcomes that tobacco use brings.  The governor 

has proposed a bill to both close the last of the Medicaid/OHP funding gap and also 

provide significant revenue to support people who do not qualify for OHP but are still 

struggling to pay for their insurance.  I’m glad to see that we are having a bigger 

conversation about healthcare affordability across the spectrum.  However, it’s a big price 
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tag - $500 million over 2 years – so we need to get it right. 

   

 

 

  

 

 

 

Some other bills are also moving along.  HB 3063, ensuring we keep schoolkids healthy 

through vaccinations for preventable diseases, was successfully voted out of the Ways and 

Means Committee and will soon be on the House floor.  It now includes a provision 

ensuring that the child’s primary care clinician (MD, DO, NP, ND) has the final say on an 

exemption. 

  

Paid family leave remains a work in progress, with active conversations underway between 

stakeholders. I look forward to a proposal coming forward.  SB 978, which would require 

safe storage of firearms and allow schools to prohibit guns on campus, is still alive in the 

Senate Rules Committee.  
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My remonstrance in favor of SB 1008  

 

 

 

The Senate recently passed SB 1008, juvenile justice reform, off their floor.  I expect that 

we will vote on it this week.  We need to acknowledge that a one size fits all approach 

doesn’t work for juveniles.  This bill will help us make sure that those who are rehabilitated 

can rejoin society, while those who are still dangerous remain in custody.  We should not 

be a society that gives up on any kid.    

 

We have some big votes coming up!  Stay tuned for the latest updates from Salem. 

  

Thank you for allowing me to serve as your State Representative.  I look forward to hearing 

from you! 

 

 

Marty 
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Sent by Email: GDARNIELLE(ju)jlcog.org

And U.S. Postal Mail

Mr. Gary Darnielle

Lane County Hearings Official

c/o Erik Forsell, Planner

3050 North Delta Highway

Eugene, OR 97408

Re: Appeal of Planning Director's Decision: PA 16-05321

Our File: 15-11862A

Dear Hearings Official:

On behalf of Oak Hill School ("Oak Hill") I submit the following arguments

refuting LandWatch Lane County's most recent submittals in support of its appeal of

the Planning Director's approval of Oak Hill's SUP application (PA 16-05321).

LUBA's Recent Decision in LandWatch v. Lane County Involves

Similar Facts and Fully Supports Approval of Oak Hill's SUP.

1.

In its January 26th written submittal, LandWatch insists that LUBA's decision in
LandWatch v. Lane County, LUBA No. 2016-038 (2016), is not relevant to this appeal

because "the subject property at issue in th[at] case was not located within three miles of
an urban growth boundary (herein "UGB"), hence, there was no need to analyze the

requirements of OAR 660-033-0130(2)." Apparently LandWatch misread the decision

because the first sentence of LUBA's recitation of "Facts" in its Opinion states: "The

subject property is a 20-acre parcel zoned for exclusive farm use (E- 7 25), located
approximately 2.6 miles from the City of Springfield urban growth boundary."
(Emphasis added). Furthermore, and again contrary to LandWatch's assertion, LUBA

squarely addressed the requirements of OAR 660-033-0130(2):

"In 2009, the Land Conservation and Development Commission (LCDC)

400 WOOLWORTH BLDG • 940 Willamette Slreet • MAIL: PO Bon 10886 • Eugene. Oregon 97440 • PHONE: 54 I 686-9160 • FAX: 541 343-8698

www.eugenelaw.com

133

Exhibit D 
Page 1



Gary Darnielle

February 2, 2017

Page 2 of 6

amended a different applicable rule, OAR 660-033-0130(2) and Table 1, to
provide that no enclosed structure or group of structures, including schools,

with a design capacity greater than 100 persons is allowed within three miles of an

urban growth boundary. We refer to that rule as the design capacity rule. We

understand that the three buildings, combined, have a design capacity that likely

exceeds 100 persons."

Thus, the application at issue in LandWatch v. Lane County sought expansion of a

rural school created prior to 2009 on EFU land with structures designed for more than

100 students. In other words, that case involved an almost identical fact pattern as Oak

Hill's application. In my written testimony submitted on January 19th, 2017, 1 explained
the positive relevance of that decision to Oak Hill's application. There is nothing in

LandWatch's arguments that alters that analysis and conclusion.

2. LandWatch's First Through Fourth Assignments of Error

Should Be Denied Because RLUIPA and OAR 660-033-0130(2)

Can and Must Be Interpreted Consistent with OAR 660-033-

0130(18)(b-c) and ORS 215.135.

In its January 19th and 26th, 2017 written testimony, LandWatch insists that the

only applicable approval criteria for this application include Lane Code 16.212(4)(b-

b), OAR 660-033-0130, and OAR 660-033-0120 because those are the criteria

identified in the staff reports. Yet, LandWatch contradicts itself by then invoking the

Federal Religious Land Use and Institutionalized Persons Act ("RLUIPA") as "the

supreme law of the land" in a misguided effort to nullify both OAR 660-033-

0130(18(b-c) and ORS 215.135. According to LandWatch, reliance on those

regulatory and statutory provisions would violate RLUIPA' s requirement that

governments may not impose or implement a land use regulation in a manner that
treats a religious assembly or institution on less than equal terms with a nonreligious

assembly or entity.

The problems with LandWatch's position are numerous: First, it ignores the

fact that the primary issue in Oregon Coast Alliance v. Curry County, (Or LUBA,

2015) and the cases cited therein was whether new development could be allowed

under the design capacity limits imposed under OAR 660-033-0130(2)(a) that

restricted structural design capacities to under 100 persons. The rule had been revised
in 2010 to add a broadly applicable limit on a proposed structure's "design capacity" in

order to treat churches and other uses equally. As LUBA noted, "To use the example

of a church, a proposed church [within three miles of an [UGB] would violate OAR

660-033-0130(2)(a) if it were designed to accommodate 150 worshipers...."
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(Emphasis added). Likewise, LUBA held that a proposed golf course could not be

designed to accommodate more than 1 00 persons if it were within three miles of an

UGB. Thus, the revised rule focused on new, rather than existing, uses (that in many

cases already exceeded the 100-person limit).

In contrast, both OAR 660-033-0130(18(b-c) and ORS 215.135 allow

expansion of any use in existence prior to 2009 that had previously been allowed

under ORS 215.213. That statute states, in relevant part: "In counties that have

adopted marginal lands provisions under ORS 197.247 (1991 Edition) [including Lane

County], the following uses may be established in any area zoned for exclusive farm

use:

(l)(a) Churches and cemeteries in conjunction with churches.

(l)(y) Public or private schools for kindergarten through grade 12, including all

buildings essential to the operation of a school, primarily for residents of the rural area

in which the school is located.

Accordingly, the Planning Director's decision approving Oak Hill's SUP does

not run afoul of RLUIPA because existing rural churches within three miles of an

UGB must be treated the same as existing rural schools under OAR 660-033-

0130(18(b-c) and ORS 215.135. LandWatch's reliance on RLUIPA tries to create a

distinction without a difference, but its logic and application of law both fail.

Having established that OAR 660-033-0 130(2)(a) must be read to give meaning

to OAR 660-033-0130(1 8(b-c) and ORS 215.135, and, further, that the foregoing rules

(and the statute) can co-exist in regulating rural school and church use depending on

when that use was first allowed, Landwatch's remaining arguments under OAR 660-

033-0130(2) (and LC 16.212(4)(b-b)(v)(aa)) that focus on how far Oak Hill is from

the UGB and the square footage of the proposed expansion are irrelevant as a matter

of law.

3. Oak Hill and Staff Provided Testimony and Evidence That The

Proposed Expansion Would Have No Greater Adverse Impacts To

The Neighborhood.

LandWatch erroneously claims under its Fifth Assignment ofError that
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there is no evidence in the record that the applicant met its burden to address the

requirements of ORS 215.130(9). This is wrong. In its supplemental application

materials Oak Hill stated:

"It should be noted that because this is an existing facility in continuous

operation since 1994, precedence in its influence on surrounding properties

and/or farm or forest practices has already been well established. Our presence

has had little or no force in changing accepted farm or forest practices in

surrounding lands devoted to farm or forest use, because, for the most part, our

general presence has had little influence on any of our neighboring properties.

Additionally, all immediately surrounding properties employ little or minimal

farm or forest practices and none of these property uses and practices has

changed in any significant manner since OHS's inception, and most uses and

practices have remained unchanged.

For reference, the property to our southern border is undisturbed, unoccupied

forest (F2) owned by Land Community College (borders similar natural

environment we preserve on our southern property) and has remained

unchanged in use or practice the duration of OHS's existence. The property to

our west is Lane Community College (PF) and has experienced growth

influenced by factors other than OHS's presence. The property to our north is

uncultivated, undeveloped land (E25) and has remained this way for decades.

Our eastern property line borders Highway 5 and properties designated RR5,

RPF, RC, Rl, and C2."

Furthermore, the Staff Report references and incorporates the comments from

Lane County Transportation Planning in Exhibit E regarding the proposed expansion.

Transportation Staff concluded that: "The predicted level of increase in traffic is

significantly below the 50 peak hour trip threshold. Staff finds that a Traffic Impact

Analysis is not required for the proposed development." (Emphasis original).

Thus, both applicant and staff addressed the absence of potential adverse

impacts to the surrounding properties, neighborhood, and infrastructure. Not

surprisingly, LandWatch fails to present any facts contradicting the above substantial

evidence contained in the record.
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LandWatch's Sixth Assignment of Error Is An Impermissible

Collateral Attack on the Entirety of Oak Hill School.

4.

In its final assignment of error, LandWatch argues that Oak Hill must prove that

it serves primarily the rural community under LC 16.212(4)(b-b) and ORS

215.213(2)(y). However, as explained by LUBA in LandWatch v. Lane County,

supra :

"Effective January 1, 2010, the legislature amended ORS 215.213, moving the

authorization for a public or private school on EFU land from ORS

215.213(l)(a) to ORS 215.213(2)(y), and adding a limitation that the school

must be "primarily for residents of the rural area in which the school is located."

In the same legislation, the legislature adopted ORS 215.135, which provides

that non-conforming schools allowed underformer ORS 215.213(l)(a) may be

expanded subject to certain restrictions."

The referenced restrictions are only: 1) The use was established on or before January 1,

2009; and 2) The expansion occurs on: (A) The tax lot on which the use was

established on or before January 1, 2009; or (B) A tax lot that is contiguous to the tax

lot described in subparagraph (A) of this paragraph and that was owned by the

applicant on January 1, 2009. It is undisputed that Oak Hill meets these standards.
Accordingly, it does not matter whether application seeks expansion for a school that

primarily caters to rural residents if that school was established prior to the

amendment of ORS 215.213 and enactment of ORS 215.135. LandWatch' s

assignment of error is merely a collateral attack on the 1994 approval for Oak Hill
School. Because the school is an existing, lawfully established K-12 private school

formerly allowed under ORS 21 5.2 13(1 )(a) in effect before the effective rule change

in January 1, 2010 it may be expanded under OAR 660-033-0130(18)(b-c).

Additionally, because Oak Hill is an "existing facility wholly within a farm use zone,"

it is also subject to the allowable expansion provisions in OAR 660-033-0130(18)(a).

Moreover, even if the "primarily for residents of the rural area" requirement did

apply, which it does not, Oak Hill School has been in continual operation on the same

tax lot (tract) since 1994 as the only independent, educational alternative available to

residents in all of Lane County. The provision "primarily for the residents of rural

area in which the school is located" must be viewed in the larger context of Lane

County and its lack of other independent schools for its rural residents. The evidence

already contained in the record in Oak Hill's Supplemental Information accompanying

its application shows that Oak Hill attracts students from rural areas as far north as
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Monroe, as far east as Dexter, as far south as Cottage Grove, and as far west as Noti,

all of whom who seek an independent school experience in a rural setting.

5. Local Codes and State Regulations Cannot Eviscerate a State Statute.

In its January 26th 2017 written submittal LandWatch argues "...an applicable
local code or rule may be as restrictive as, or more restrictive than, an Oregon statute

when evaluating a land use application. Here, the applicable provisions of LC

16.212(4)(b-b)(v) and OAR 660-033-0130(2) are more restrictive than ORS 215.135

and may be evaluated notwithstanding the statute." This is simply wrong. While

zoning code provisions or state regulations may be read in conjunction with a statute

as long as they do not undermine the purpose and intent of the statute, if, as in this

case, adherence to the code or regulation renders the statute ineffectual, they cannot

serve as a basis for denying a land use application that the statute would otherwise

allow. It is a basic tenet of Oregon law that LUBA cannot enforce regulations that

negate an applicable statute. ORS 197.829(l)(d). However, in this case, Oak Hill's

interpretation of the law as written harmonizes the various requirements of the local

code, state regulations, and statutes to give effect to all, as required under ORS

174.010.

Conclusion

For the foregoing reasons, Oak Hill meets the criteria for expansion set

forth in ORS 215.135 and OAR 660-033-0130(1 8)(b) and (c) and the Hearings

Official should affirm the Planning Director's decision.

Sincerely,

Hutchinson Cox

William H. Sherlock, OSB #903816

WHS/jm

cc: Client
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