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June 21, 2020
To the Joint Interim Committee on the First Special Session of 2020
Dear Chairs Courtney and Kotek, Vice-Chairs Girod and Drazan, and Committee Members,

Open Oregon is a 501(c)3 corporation dedicated to education and advocacy on Oregon’s public
records and public meetings law. Our members include requestors of public records (journalists,
attorneys, members of the public) and responders to public records requests (government
officials). We write to offer testimony on LC 78, Disclosure of Law Enforcement Discipline
Actions.

We support the creation of a statewide database of all disciplinary proceedings undertaken
by the department to suspend or revoke the certification of a police officer and regularly
publish certain relevant information online, as well as provide the legislature an annual list
of founded and unfounded complaints against police officers, as per LC 78.

But this does not go far enough.

LC 78 adds one amendment to ORS 181A.830 (4) to allow for such a database and report to
lawmakers. This creates one new exemption to ORS 181A.830 (3).

ORS 181A.830 (3) is one of two statutes that make it extremely difficult to hold police in Oregon
more accountable. This public records exemption keeps complaints confidential if police are not
disciplined.

ORS 193.345 (12) is the second Oregon statute blocking accountability. It shields all public
employees, including police officers, from disclosure of internal investigations that do lead
to discipline.



https://olis.leg.state.or.us/liz/2019I1/Downloads/CommitteeMeetingDocument/222587
https://www.oregonlaws.org/ors/192.345

In both cases, records can still be disclosed if someone can successfully argue release is in the
public interest. But “public interest” is not defined in law, and requestors must argue the right to
see a record without knowing what the record contains.

A third statute, 192.385 (2) forbids a public body from disclosing audio or video records of
internal investigation interviews of public safety officers.

Combined, these three Oregon statutes provide very similar protections to police
officers as did New York’s 1976-vintage law, 50a, which the New York legislature just
repealed as the centerpiece of police reform. Oregon leaders should follow suit.

Trust in police today is perilously thin, particularly among Oregonians of color. Police are given
the ultimate authority of government: the power to detain, the power to maim and even the
power to Kill. With that power must come the trust it will be used responsibly.

To rebuild public trust, we recommend the legislature address these other specific obstacles to
police oversight.

Specifically:

e Findings of misconduct — either by state or local jurisdictions — should be by default
available to the public;

e Findings of serious misconduct and terminations for cause should be posted online in a
searchable database maintained by the state.

e DPSST decisions to withdraw or retain someone’s police credentials should be
presumptively available to the public.

e Public bodies should be required to disclose any settlements related to police conduct,
whether settled out of court or by insurance companies on the public body’s behalf.

Finally, LC78 should be amended to apply to all law enforcement or public safety officers,
not just police officers.

Thank you for providing the opportunity for public debate on this proposal.
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Shasta Kearns Moore
Acting President, Open Oregon
A National Freedom of Information Coalition chapter
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ADDENDUM |

We include for the record a copy of an opinion column addressing this subject, recently
published in more than two dozen newspapers statewide.

Open Oregon calls for police misconduct records to be public

June 16, 2020 — Outraged demonstrators on our streets are pushing elected officials at all
levels to consider a host of criminal justice reforms: a ban on tear gas, mandatory use of body
cameras and a full reassessment of local law enforcement agencies’ budgets and
responsibilities.

We'd like to add another: More transparency about police conduct.

Open Oregon, a member of the National Freedom of Information Coalition, shares the
frustration of those stymied in their efforts to hold police agencies accountable.

And while calls for reforms have reached new heights, the lack of police accountability has
plagued the system for decades.

In February this year, Michael Fesser, a black man, got a $600,000 settlement after his lawyers
presented evidence that cops in the predominantly white Portland suburb of West Linn had
harassed and falsely arrested him.

This occurred under the leadership of Chief Terry Timeus, who, years earlier, had been the
subject of a wide-ranging misconduct complaint. A 100-page investigation of Timeus, paid for by
the city in 2008, was hidden from the press at the time and Timeus continued to rise through the
ranks.



https://pamplinmedia.com/pt/9-news/452800-369266-west-linn-police-investigators-terry-timeus-report-went-unread?wallit_nosession=1

What we still don’t know — because West Linn, like all Oregon police departments, keeps most
personnel information secret — is how many officers quit, were forced to leave or were bought
off when they complained about the ongoing internal problems.

“'m aware of at least five who were paid to leave because they wanted to hold Timeus
accountable and wanted a new chief,” says reporter Lee van der Voo, a former Open Oregon
board member.

In 2017, The Oregonian/OregonLive published findings from a two-year investigation showing
that dozens of Oregon police officers who had been fired for inept work (or worse) were still
certified law enforcement officers with the ability to carry a badge and a gun.

After many challenges, The Oregonian/OregonLive won the right to see the misconduct records.
But later, a Department of Public Safety Standards and Training (DPSST) official spelled out in
an email to the Portland Police Bureau a way to keep those records from reporters in the future.
The lesson the public agency overseeing police certification had apparently learned? Figure out
new ways to hide.

Two statutes are at the heart of why it can be so difficult to hold police in Oregon more
accountable. One public records exemption keeps complaints confidential if police are
disciplined. A separate state statute keeps investigations confidential if police are cleared of
wrongdoing.

Police unions have even made these exemptions part of their contracts.

In both cases, records can still be disclosed if someone can successfully argue release is in the
public interest. But “public interest” is not defined in law, and requestors must argue the right to
see a record without knowing what the record contains.

To rebuild public trust, we must have proposals for public oversight.

Specifically:

e Findings of misconduct — either by state or local jurisdictions — should be by default
available to the public;

e Findings of serious misconduct and terminations for cause should be posted online in a
searchable database maintained by the state.

e DPSST decisions to withdraw or retain someone’s police credentials should be
presumptively available to the public.

e Public bodies should be required to disclose any settlements related to police conduct,
whether settled out of court or by insurance companies on the public body’s behalf.

Police are given the ultimate authority of government: the power to detain, the power to maim
and even the power to kill. With that power must come the trust it will be used responsibly.
That trust today is perilously thin, particularly among black Oregonians. It will take many bold
reforms to restore that trust.

Adding more transparency and accountability must be among them.
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