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Silverman Trial, 1934 



Racist/Xenophobic Response



One Juror 
Against 
Eleven, THE
MORNING
OREGONIAN, 
Nov. 25, 1933 

Obviously, Silverman was not guilty of 
manslaughter. Either he murdered Walker or 
he was not involved. But the eleven who stood 
for second degree either had to give way, or 
the state had to pay the expenses of a second 
trial following disagreement. 

This newspaper's opinion is that the 
increased urbanization of American life, the 
natural boredom of human beings with rights 
once won at great cost, and the vast 
immigration into America from southern and 
eastern Europe, of people untrained in the 
jury system, have combined to make the jury 
of twelve increasingly unwieldy and 
unsatisfactory. . . . 



The response was part of broader history of what was happening in 
Oregon at time.



THE MORNING OREGONIAN

“The Silverman case in Oregon and the epidemic of lynchings elsewhere came at exactly the 
right time to bring unprecedented pressure to bear upon the legislature.”
Jury Reform Up to Voters, The Morning Oregonian (December 11, 1933). 

“Americans have learned, with some pain, that many peoples in the world are unfit for 
democratic institutions, lacking the traditions of the English-speaking peoples.” 
Debauchery of Boston Juries, The Morning Oregonian (November 3, 1933).

The “increased urbanization of American life,” “the vast immigration into America from 
Southern and Eastern Europe, of people untrained in the jury system, has made the jury of 
twelve increasingly unwieldy and unsatisfactory.” 
The Morning Oregonian (November 25, 1933).

“No person’s rights can conceivably be impaired by the decision of ten out of twelve jurors,” and 
inferred that corrupt jurors might be the cause of hung juries. 
Verdicts by Ten, The Morning Oregonian, (March 27, 1934). 







Jury 
Unanimity in 
the USA

Dates back to founding of the country: 
In 1797, John Adams explained, “It is 
the unanimity of the jury that preserves 
the rights of mankind.”

Oregon had unanimous juries for over 
70 years before the 1934 rule change; it 
was in line with other states during this 
time

48 states and federal government use 
unanimous juries in criminal cases 
today



The Washington Post 



Apodaca v. 
Oregon 
SCOTUS 1972

Does a state defendant’s Sixth Amendment right to 
a jury trial include a right to a unanimous verdict? 

• SCOTUS upholds three Oregon ∆’s convictions by nonunanimous 
juries.

• Unanimity does not materially contribute to the purpose of trial 
by jury (14th Am.) 

• Not incorporated in a right to trial by jury (6th Am.)

• 4-1-4 Split (no majority), called an “outlier” by SCOTUS in 2010

5 Justices agreed that the Sixth Amendment 
requires unanimity in trials, and 8 Justices agreed 
that the Sixth Amendment should apply the same in 
state and federal courts, SCOTUS still upheld 
nonunanimous convictions.



In addition to 
Apodaca being 
an outlier case….

Social science relied on by the Court in 
Apodaca is based on jury studies from 
1950s/early 1960s 

• We now have social science on juries from 
1980s, 1990s, 2000s

Supreme Court jurisprudence has 
changed significantly in the area of 
incorporation especially since 2010

Research of discriminatory history of 
Oregon/Louisiana non-unanimous jury 
rules was not considered by the Court



Non-unanimous Jury 
Rule in Oregon Today

• Dilutes voices of jurors (this means 1 or 2 
jurors’ voices do not count); Oregon’s 
demographics make this extra troubling 

• State v. Williams 2016: Black juror spoke up after 
conviction

• Verdict driven NOT Evidence driven

• Pressures Defendants to Plea

• We Deny in Felony Cases What We Mandate 
in Misdemeanor Cases



OR criminal justice system 
incarcerates Black people at 

a higher rate that MS and 
AL and yet we have a jury 

system where Black 
people’s voices may not 

matter—this is how the rule 
plays out practically in OR



Verdict vs. Evidence Driven Deliberation

• Non-unanimity requirement leads to verdict driven deliberation 
• When state’s evidence is neither particularly weak/strong

• Contradicts “unreasonable juror” theory 

• May stop deliberation entirely once requisite majority is reached 

• Nonunanimous juries generally engage in less deliberation 

• Correlation between deliberation time and accurate decision making

• Evidence driven juries are less outcome focused - instead eliciting 
opinions from all jurors while reviewing each evidentiary 
consideration.
• Thorough; produces higher level of certainty

• Safeguards against unreliable evidence 



Non-unanimous juries pressure defendants to 
plea

• 94% of Oregonian defendants take a plea bargain rather than take the 
chance on a jury

• Non-unanimous juries place additional pressure on people  

• Even innocent people to plead out b/c 16.6% of the jury does not 
have to believe the State has proved its case

• Why chance it when the State doesn’t even have to prove its case like 
it would in other states

• Juries don’t have to engage in the same sort of wrestling before 
reaching their verdict



Misdemeanors and Capital Cases?

• Historically, all criminal cases except for capital/first degree murder 
cases were subject to non-unanimous jury convictions

• Today, all non-murder felony cases can be decided by 10-12 non-
unanimous jury convictions while the lesser misdemeanor cases 
require 6 unanimous jury convictions

• We have made a choice to deny in felony cases what we mandate in 
misdemeanor cases 



JUSTICE REQUIRES A TOUGHTER STANDARD THAN “GUILTY ENOUGH.” 



Mail Tribune, Jackson County



The Register Guard,
Lane County



DAs themselves 
seem to be split 

about whether or 
not we should 

keep non-
unanimous juries



DA Hummel thinks non-unanimous juries are wrong



DA Underhill thinks it is time to review the non-unanimous jury rule



DA Marquis thinks non-unanimous juries are fine



Ambiguity and 
Confusion with 
regard to the 

non-unanimous 
rule 



Oregon Constitution, Art. 1, Sec 11



At a minimum: Discriminatory history, all Oregonian voices potentially 
muted every time non-unanimous jury verdict is returned

3 APPROACHES:

•REFER BALLOT MEASURE

•DA DISCRETION 

•LEGISLATIVE FIX



BALLOT MEASURE:  EXPENSIVE



DA DISCRETION: AT BEST, INCONSISTENT



LEGISLATIVE FIX:  A POSSIBILITY

• Article 1, Sec. 11:

• The non-unanimous jury rule is not a mandate (it is a floor not ceiling)

• We have legislated over Sec. 11 and this provision already, thus, legislative 
fixing is possible



1947 Legislature: 6 person jury for 
misdemeanors



LEGISLATIVE FIXING
ORS 136.450 Number of Jurors Required for Verdict 

(1973-1997)



LEGISLATIVE FIXING: ORS 136.450 (1997-today)



CONCLUSION

• The notion that this would be some 
radical change or that we need to study 
the issue forever is misplaced

• This happens in courtrooms all over 
America every day

• The question becomes do we want to 
continue to apply this historically 
racist/xenophobic rule that mutes 
Oregonians’ voices?



THANK YOU

I am happy to answer 
any questions today or in 

the future.

Professor Aliza B. Kaplan 
Lewis & Clark Law School 

503-768-7621 
akaplan@lclark.edu


