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Chair Burdick February 26, 2014 
Senate Finance and Revenue Committee 
RE: HB 4138 Interstate Broadcasters 
 
During the hearing on February 24, 2014 in Senate Finance and Revenue, you heard testimony from 
Brian O’Leary (tax counsel for NBC Universal) that indicated four other states had moved to a 
commercial domicile method of apportionment for broadcaster receipts. The states Mr. O’Leary 
listed included North Carolina, Florida, Michigan, and Illinois. You asked specifically how many states 
have gone to this system [exclusively customer domicile based] and whether they have moved from a 
viewership system to this system. Below is information from those four states to supplement the 
information provided by Mr. O’Leary. Also included is as a chart of states that have broadcaster 
provisions and the method of apportionment they choose (see page 5).  
 
SUMMARY: 
North Carolina –  No special law for broadcasters; North Carolina follows the Uniform Division of 

Income Tax Purposes Act (UDITPA). Issued a Private Letter Ruling to the Motion 
Picture Association of America, member and parent companies indicating: 

 Performance of Services: Apportioned based on the location of the 
income-producing activity and Costs of Performance 

 Intangible property: Apportioned based on receipts received from 
sources within North Carolina 

 
Florida Has a special Television and Radio Broadcaster rule that apportions based on 

an audience factor. It issued a Technical Assistance Advisement (TAA) specific 
to a cable network indicating they were not considered a broadcaster and must 
apportion subscription and advertising revenues based on the taxpayer’s 
customer location. This TAA applied to one specific Florida taxpayer.  

 
Michigan Michigan uses both a commercial domicile method and an audience-based 

method of apportionment. Baseline law is that media receipts are attributable 
to Michigan if the commercial domicile of the customer is in Michigan and the 
customer has a direct relationship with the customer. For advertising revenue, 
Michigan has a general rule that if the “benefit of the advertising” is in 
Michigan, then advertising receipts are apportioned using an audience factor. 

 
Illinois Illinois also seems to use a hybrid method of apportionment. The Illinois statute 

generally provides that receipts from the sale of broadcasting services are 
sourced to Illinois if the broadcasting services are received in Illinois (audience 
factor). The exception to this rule is for advertising receipts which are sourced 
based on the commercial domicile of the customer. 
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DISCUSSION 
 
North Carolina – The North Carolina Department of Revenue issued a private letter ruling to the 
MPAA (see Attachment A) stating that advertising and licensing revenue are sourced to the state 
where the negotiation/agreement took place, relying on the Cost-of-Performance method.  
 
NC does not have industry-specific apportionment provisions for broadcasters.  For NC purposes, 
broadcaster receipts are sourced pursuant to their general apportionment provisions, N.C. Gen. Stat. 
§ 105-130.4, which apply to receipts from services and intangible property.  
 
Under NC’s general apportionment provisions,  

 receipts from the performance of services (such as broadcaster advertising fees) are sourced 
to NC based upon the widely accepted UDITPA provisions (dependent upon the location of the 
income-producing activity and the costs of performance). 

 receipts from intangible property (such as broadcaster licensing fees) are sourced to NC if the 
receipts are received from sources within NC. 

 
 
Florida – Florida also issued a Technical Assistance Advisement (basically a private letter ruling) (see 
Attachment B) which provides that a cable network must source its subscription and advertising 
revenues dependent upon the location of the income-producing activity and the costs of 
performance. See F.A.C. 12C-1.0155 
 
The TAA indicated that because the cable network did not have direct contact with or receive 
revenue directly from the individual subscribers/customers of the distributors, that the cable network 
was not required to use an audience-based apportionment provided in F.A.C 12C-1.0155(2)(i).  
 
Florida does provide industry specific apportionment provisions for television and radio broadcasters. 
They require the use of an audience factor to apportion their income. 
 
F.A.C. 12C-1.0155(2)(i) provides, “Television and Radio Broadcasting. Gross receipts, including 
advertising revenues, from broadcasting within and without the state will be attributed to the 
numerator of the sales factor on the basis of the ratio of the audience within the state to the audience 
everywhere.” 
 
 
Michigan – Has industry-specific apportionment provisions in statute for broadcasters.  Under MCL 
206.665(20), media receipts are sourced to Michigan if the commercial domicile of the customer is in 
Michigan.   
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However, MCL 206.655(20) requires use of an audience factor for broadcaster advertising receipts.  
The Michigan statute provides, “[f]or purposes of this subsection, if the taxpayer is a broadcaster and 
if the customer receives some of the benefit of the advertising in this state, the media receipts for that 
sale of advertising from that customer shall be proportioned based on the ratio that the broadcaster's 
viewing or listening audience in this state bears to its total viewing or listening audience everywhere.”  
 
 
Illinois – The Illinois statute generally provides that receipts from the sale of broadcasting services are 
sourced to Illinois if the broadcasting services are received in Illinois. It does specifically address five 
different broadcaster receipts. Under Illinois law:  

(i) advertising revenue is sourced based upon commercial domicile of the customer; 
(ii) receipts from film or radio programming provided by a station, a network, or a cable system 

from the recipient of the broadcasting is sourced based on the billing/mailing address of 
recipient located in that state 

(iii) receipts from film or radio programming provided by a station, a network, or a cable system 
received from the person providing the programming are sourced based upon an audience 
factor located in that state 
 

The other two categories are sourced based upon what appears to be a market approach – where 
service is received—and is a shift away from the standard “cost-of-performance” method of 
apportionment under UDITPA. 
 
Illinois law – 35 ILCS 5/304(a)(3)(B-7) 
 
(B-7) For taxable years ending on or after December 31, 2008, receipts from the sale of broadcasting services are in this 
State if the broadcasting services are received in this State. For purposes of this paragraph (B-7), the following terms have 
the following meanings: 
"Advertising revenue" means consideration received by the taxpayer in exchange for broadcasting services or allowing the 
broadcasting of commercials or announcements in connection with the broadcasting of film or radio programming, from 
sponsorships of the programming, or from product placements in the programming. 
"Audience factor" means the ratio that the audience or subscribers located in this State of a station, a network, or a cable 
system bears to the total audience or total subscribers for that station, network, or cable system. The audience factor for 
film or radio programming shall be determined by reference to the books and records of the taxpayer or by reference to 
published rating statistics provided the method used by the taxpayer is consistently used from year to year for this 
purpose and fairly represents the taxpayer's activity in this State. 
“Broadcast" or "broadcasting" or "broadcasting services" means the transmission or provision of film or radio 
programming, whether through the public airwaves, by cable, by direct or indirect satellite transmission, or by any other 
means of communication, either through a station, a network, or a cable system. 
"Film" or "film programming" means the broadcast on television of any and all performances, events, or productions, 
including but not limited to news, sporting events, plays, stories, or other literary, commercial, educational, or artistic 
works, either live or through the use of video tape, disc, or any other type of format or medium. Each episode of a series 
of films produced for television shall constitute separate "film" notwithstanding that the series relates to the same 
principal subject and is produced during one or more tax periods. 
"Radio" or "radio programming" means the broadcast on radio of any and all performances, events, or productions, 
including but not limited to news, sporting events, plays, stories, or other literary, commercial, educational, or artistic 
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works, either live or through the use of an audio tape, disc, or any other format or medium. Each episode in a series of 
radio programming produced for radio broadcast shall constitute a separate "radio programming" notwithstanding that 
the series relates to the same principal subject and is produced during one or more tax periods. 
(i) In the case of advertising revenue from broadcasting, the customer is the advertiser and the service is received in this 
State if the commercial domicile of the advertiser is in this State. 
(ii) In the case where film or radio programming is broadcast by a station, a network, or a cable system for a fee or other 
remuneration received from the recipient of the broadcast, the portion of the service that is received in this State is 
measured by the portion of the recipients of the broadcast located in this State. Accordingly, the fee or other 
remuneration for such service that is included in the Illinois numerator of the sales factor is the total of those fees or 
other remuneration received from recipients in Illinois. For purposes of this paragraph, a taxpayer may determine the 
location of the recipients of its broadcast using the address of the recipient shown in its contracts with the recipient or 
using the billing address of the recipient in the taxpayer's records. 
(iii) In the case where film or radio programming is broadcast by a station, a network, or a cable system for a fee or other 
remuneration from the person providing the programming, the portion of the broadcast service that is received by such 
station, network, or cable system in this State is measured by the portion of recipients of the broadcast located in this 
State. Accordingly, the amount of revenue related to such an arrangement that is included in the Illinois numerator of the 
sales factor is the total fee or other total remuneration from the person providing the programming related to that 
broadcast multiplied by the Illinois audience factor for that broadcast. 
(iv) In the case where film or radio programming is provided by a taxpayer that is a network or station to a customer for 
broadcast in exchange for a fee or other remuneration from that customer the broadcasting service is received at the 
location of the office of the customer from which the services were ordered in the regular course of the customer's trade 
or business. Accordingly, in such a case the revenue derived by the taxpayer that is included in the taxpayer's Illinois 
numerator of the sales factor is the revenue from such customers who receive the broadcasting service in Illinois. 
(v) In the case where film or radio programming is provided by a taxpayer that is not a network or station to another 
person for broadcasting in exchange for a fee or other remuneration from that person, the broadcasting service is 
received at the location of the office of the customer from which the services were ordered in the regular course of the 
customer's trade or business. Accordingly, in such a case the revenue derived by the taxpayer that is included in the 
taxpayer's Illinois numerator of the sales factor is the revenue from such customers who receive the broadcasting service 
in Illinois. 



     Legislative Testimony 
 

8-00-010 (Rev. 1/04) P a g e  | 5 

For your convenience, below is a chart of all states that have some sort of provision for broadcaster 
apportionment and the method they choose.  

Broadcaster Apportionment Methods 

 Other States UDITPA  Market  Audience Domicile Citation 

 Colorado     X    CO Special Reg 5A(1)(d)(ii)(2) 

 Connecticut     X    Conn. Code 12-218(L) 

 Florida     X    F.A.C. 12C-1.0155(2)(i)  

 Georgia     X    GA Rule 560-7-7-.03(5)(c)  

 Hawaii     X    HAR 18-235-38-06.04 

 Illinois     X X  35 ILCS 5/304(a)(3)(B-7) 

 Indiana*  X        Indiana Code 6-3-2-2  

 Iowa     X    Iowa Rule 701-54.7(5) 

 Louisiana     X X  LA. RS 47:287.95 

 Michigan     X X  MCL 208.1305(20) 

 Minnesota   X      Minn. Stat. 290.191(5)(j)  

 Missouri X        Missouri Stat. 143.451 

 New Jersey     X    NJAC 18:7-8.10(a) 

 New York   X X    20 CRR-NY 4-4.3 

 North Carolina X        N.C. Gen. Stat. 105-130.4 

 North Dakota     X    ND 81-03-09-38 

 Texas**   X      Texas Rule 3.591(22) 

 Washington     X    Revised Code WA 82.04.280 

 Wisconsin   X      Wisconsin Stats. 71.25(9) 

* Indiana proposed legislation in 2013 (HB 1296) to change from a UDITPA income-
producing activity method to a commercial domicile approach - the proposed legislation did 
not pass.  

** Texas proposed legislation in 2013 (HB 2145) to change from a market sourcing method 
to a commercial domicile approach - the proposed legislation did not pass.  

 

 

For more information about this testimony, contact Deanna Mack 503-947-2082 or Jeff Henderson 
503-947-2124. 
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ATTACHMENT A 
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ATTACHMENT B 
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